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ART. I.—PRINCIPAL AND SURETY. THEOBALD. LAW OF 
TENNESSEE. 

A Letter to the Editors of the American Jurist, containing 
Observations on Theobald’s Treatise on the Law of Princi- 
pal and Surety, with reference to the Laws of Tennessee 
on that subject. 


—_—_— 


Your readers know, that this work has been, already, briefly 
noticed in the Jurist. Its publication lately, however, by Mr. 
Littell of Philadelphia, as the first number of the Law Library, 
under the editorial conduct of Sergeant and Lowber, as it has 
afforded me an opportunity of seeing the work for the first time, 
will be my excuse for adverting to it again. By the way, this 
treatise has been very judiciously selected to pioneer this new 
enterprise. The value of the quarry is proved by the polish 
of which its product has shown itself susceptible. And Mr. 
Theobald has presented the profession with a fine specimen of 
what science can educe from that mine of rude materials, the 
Reports. He has borrowed his arrangement from the civilians, 
the source from which Hale and Blackstone before him, borrowed 
theirs, and his matter from the courts, and has produced a work 
that no lawyer can read without delight. But it is not without 
blemishes, some of which are noticed by the author in his pre- 
face ; and there are others noticed neither by him nor by your 
correspondent. 

The author, however, has not been thrown under any very 
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signal obligations to his American Editors. No traces of their 
superintendence are discoverable. Faults which may be sup- 
posed to belong to the English copy, have been religiously re- 
spected. Even the misprint of permicit for promicit, pointed 
out by your correspondent, reappears. This makes me suspect 
that the two lines, which stand at the top of page 17, and which 
belong to the top of page 19, may also, have been transferred 
from the English copy. Nevertheless, without an editor at all, 
the Law Library ought to command an extensive patronage 
from the lawyers of the interior. Because so far as benefits 
may flow from the labors of the English elementary writers, it 
places them upon an equality with their more favored brethren 
of the seaboard. For one, 1 profess myself deeply obliged to 
the projectors of this work. 

Indulge me before I proceed, in a little verbal criticism. In 
this book, there is the greatest confusion in the use of a class of 
words of the most frequent recurrence. ‘These are guarantor 
and guarantee, a surety ; guarantee, the person secured, and 
guarantee, a verb; and guarantie, the contract of security, and 
perhaps, a verb. Were I to write a book on this subject, my 
use of this class of words should be uniform, even at the ex- 
pense of alittle singularity. My guarantor should guarrant, and 
in so doing, should make the contract of guaranty in favor of 
the guarantee. ‘This change would make the use of the word 
which has been appropriated to personal contracts, correspond 
with the use of the same word in contracts respecting the reality. 
The words warrantor, warrant, warranty and warrantee are in 
common use, and convey the ideas annexed to them without 
confusion. Why should the very same word be deprived of 
its legitimate forms, merely by the change of its initial letter? 
That change may be entitled to some regard, because, per- 
chance, g may be more euphonious than w, to Norman organs. 
But with regard to the other varieties, they evidently arose from 
the ignorance or carelessness of spellers; and I cannot feel 
obliged to reverence forms which owe their genesis to the Jo 
Strickland and Jack Downing class of literati. The hiatus in 
the participle deduced from guarantee or guarranty used as 
verbs, made our great lexicographer suggest guarranting as a 
substitute for guaranteeing and guarrantying. So you see, 
that my innovation is quite sustained by analogy, and almost, by 
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authority. But the other class of words most frequently used 
in this book, I mean surety and security, is not abused, nor in- 
deed in any other English work, as they are in the Tennessee 
statutes and reports. The word surety is almost entirely ex- 
cluded from these, and security is substituted, while the idea 
appropriated to security is expressed by a circumlocution. Now, 
deposite and pledge are synonymes of security, but surety never. 
A deposite may be, and a pledge is, a species of security. A 
bond with surety is a security. Thus Blackstone — ‘ Suspected 
persons are made to find particular and special securities for 
their future conduct. This security consists in being bound, 
with one or more sureties in a recognizance or obligation to 
the king,’ &c.: and Theobald — ‘the plaintiffs, on becoming 
surety for the defendant, took from him a counter security,’ n. 
People who wince as we do, when the purity of our English is 
called into question, ought to be a little more particular to con- 
form to the usage of standard writers. ‘Those who profess to 
be lawyers ought, at least, to be acquainted with the technical 
language of the science. Doubtless,a man might be very 
scientific and speak a patois, but it is impossible that a man can 
possess accurate knowledge without clear conceptions ; and how 
can we know that he has such conceptions, unless he manifests 
it in his language ? 

There is a use of the word surety in Theobald’s definition, 
which is not allowable. He calls the guarantor’s engagement 
‘the contract of surety.” Now there is no such contract. Evans 
using a little latitude, has properly translated the first words of 
Pothier’s definition, le cautionement, the engagement of a surety, 
not the contract of surety, as Theobald has done. Suretyship, 
however, is the precise, equipollent of cautionement ; and it 
would be a decided improvement of Mr. Theobald’s definition, to 
say — Suretyship takes place, &c. But this definition, so called, 
is obviously only a description; and, besides, it is inaccurate, 
because it omits what is essential to the contract since the sta- 
tute of frauds. Pothier’s description is not liable to this obser- 
vation, because as he explains afterwards, — Sec. 400, —‘ The 
engagement may be made by simple agreement, either by an 
act belore notaries, or under private signature, or even verbally.’ 
That can hardly lay claim to the name of definition, which 
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neither marks the circumstances in which the thing defined 
agrees with other things of the same kind, nor the circum- 
stances in which it differs from them. In common with other 
contracts, suretyship has three ingredients, — parties, an object, 
consent and consideration ; in common with some, it must be in 
writing ; the quality proper to itself is, that it is for another. 
The first and last ingredients have, for their expression, appro- 
priate general terms, agreement and guaranty. ‘Then — sure- 
tiship is a written agreement of guaranty. ‘This definition, as 
every definition may, legitimately supposes that the technical 
words, agreement and guaranty, have been already explained, 
as they would be, before the chapter on suretyship, in a com- 
plete treatise on contracts. The following is a paraphrase of 
this definition. Suretyship is a written undertaking, upon sufti- 
cient consideration, by one person to answer for the perform- 
ance of some duty by another. But this paraphrase expresses 
no idea that is not comprehended in the definition. 

The arrangement of the matter of a work on this subject 
should consist in an analysis of the definition. Whoever ex- 
amines will find that if Mr. Theobald had confined himself 
more closely than he has done to the arrangement of Pothier, 
his work would have presented a much more comprehensive, 
scientific, compact and perspicuous outline of the subject. Po- 
thier’s chapter is divided into seven sections. In the first — of 
the nature of the obligation of surety — he describes, and draws 
inferences from the contract. In the second, he enumerates 
the different kinds of sureties. ‘The omission of a similar sec- 
tion in Mr. Theobald’s book, must be regarded as an imperfec- 
tion. Pothier enumerates three kinds of sureties ; conventional, 
legal, judicial : Conventional would include drawers and en- 
dorsers, whose obligation is never mentioned till we reach the 
latter part of our book, where their discharge is treated : Legal, 
would embrace all such as are required previously to the exer- 
cise of some legal right or office, as by plaintiffs for the prose- 
cution of suits, by personal representatives, by guardians, and 
public officers: Judicial, such as are given in or out of court 
in compliance with some order or decree. 

The third section — of the qualities which sureties ought to 
have — is divided into three subdivisions, Ist. Of the qualities 
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which a person ought to have to contract a valid obligation as sure- 
ty. Here several considerations arise common to this and other 
contracts. 2d. Of the qualities requisite for a person to be 
received as surety. Here are considered the solvency, domicil, 
&c. of the surety, principally important with us in cases of legal 
and judicial sureties, but not to be omitted in a book professing 
to treat on the whole subject. Vid. Louisiana Civil Code, Art. 
3011, 3033. 3d. Of cases in which a debtor is bound to 
find a new surety in place of one before received. ‘The laws 
of every State must present many cases which fall under this 
subdivision, but which are nevertheless passed over in silence 
by our author. 

Section fourth. 1. In whose behalf, 2. In favor of whom, 
3. In what manner the obligation of a surety may be contract- 
ed. The two first of these subdivisions reflect light on the 
general subject. ‘The third embraces all the considerations in 
the second subdivision of Mr. Theobald’s first chapter, and the 
matter of the second and third chapters, including his ‘ miscel- 
laneous points’ and guaranties of agents and partners. ‘ Until 
some more effectual remedy be found for the imperfection of 
divisions, I beg leave, says Dr. Reid — to propose this: when 
you meet with a division of any subject imperfectly compre- 
hended, add to the last member an et cetera. . . . And this 
same et cetera shall be the repository of all members that shall, 
in any future time, show a good and valid right to a property in 
the subject.’ This is the authority, I presume, upon which the 
‘miscellaneous points’ were introduced. They belong to the 
category, et cetera, which makes, you know, a very conspicu- 
ous figure in Lord Coke’s Commentary on Littleton. 

The third subdivision of the fourth section, would lead to the 
analysis of the definition. 1. The person who makes the 
agreement; i. e. the surety himself, his agent or partner, from 
our author’s No. 38 to 47 inclusive. 2. The form of the 
agreement or writing, embracing the miscellaneous points from 
28 to 37 inclusive. 3. The contents of the agreement or writ- 
ing, from 3 to 27 inclusive. 4. Cases embraced by the words, 
promise to answer for the debt, default, or miscarriage of an- 
other,’ from 47 to 81 inclusive. 

The rest of our author’s divisions, from the 4th chapter to 


the end, are not liable to much exception, and correspond in 
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the main with Pothier’s chapter. Faults of arrangement are 
important in books of science, because they give rise to obscure 
and imperfect conceptions, from which there is danger that the 
reader will never be delivered. Be so good, gentlemen, as to 
inform me in what year of our Lord, the critical rule — quid 
olim scripseris novum prematur in annum — was abrogated as 
to writers on legal subjects? Most of our author’s faults are 
evidently those of haste. 


TENNESSEE STATUTES. 


1. Mercantile Guaranties. 'The question decided in Wain 
v. Warlters has, perhaps, not been made in this State, because 
our statute avoids the ambiguity in the use of the word agree- 
ment, by which the question was produced. By this Statute,— 
© No action shall be brought whereby to charge the defendant 
upon any special promise to answer for the debt, default, or 
miscarriage of another person, unless the promise or agreement 
upon which such action should be brought, or some memoran- 
dum or note thereof, shall be in writing, and signed by the party 
to be charged therewith, or some other person by him thereunto 
lawfully authorized.’ The word promise printed in italics, is 
not in the English statute, from which the courts of that country 
inferred that that word in the former part of the statute was not 
used as a synonyme of agreement, which was, therefore, to receive 
a technical interpretation. ‘1 should have been as well satisfi- 
ed’—says Mr. Justice Le Blanc, 5 East 20 — ‘if, recurring 
to the words used in the first part of the clause, they had used 
the same words again in the latter part, and said, “ unless the 
promise or agreement upon which,” &c. But not having so done, 
I think we must adhere to the strict interpretation of the word 
agreement which means the consideration for which, as well as 
the promise by which, the party binds himself.’ The corres- 
ondence between the phraseology of our statute and that sug- 
gested by the Judge, is not to be attributed to the suggestion, 
which was not made till nearly two years and a half after the 
statute was passed. It may be remarked, however, that the 
Tennessee legislature of 1801, judging from the statute book, 
was one of the most judicious that was ever assembled in the 
State. 
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EXTINGUISHMENT OF SURETISHIP. 


2. Evtinguishment of Suretiship. By the statute of limita- 
tions actions on simple contracts are barred in three years, 
except the action of debt, which not being mentioned in our 
statute, is barred, as by the statute of James J. in six years.— 
The lapse of the period mentioned in the statute, extinguishes 
the obligation of the principal, and consequently, the accessory 
obligation of the surety. According to the first case cited by 
our author — No. 146 -— it appears that payment of part of the 
debt by one of two joint and several contractors, will prevent 
the »xtinguishment of the obligation by limitation, as against the 
other surety. But if the obligation is severed by the death of 
one such contractor, a payment by the representative of the 
deceased, or by the survivor, does not prevent the limitation 
from extinguishing the debt as to the survivor, in the first case, 
nor as to the representative in the last. If this is the law of 
severed contracts, it is also of several. Hence it is concluded, 
that a payment by the principal will not deprive the surety of 
the benefit of the statute, since the contract of a surety is, in its 
nature, several ; nor an acknowledgment by the principal. Upon 
this branch of the subject, by our statute of 1789, c. 57, $5,— 
In case of the death of one joint obligor, the joint debt or con- 
tract survives against the heirs, executors and administrators of 
the deceased, as wel] as against the survivor; and if all die, it 
survives against the real and personal representatives of all. 
By the way, the word obligor is used here as a generic term, em- 
bracing contractors as well by deed as by simple contract. The 
effect of this enactment would seem to be to prevent the sever- 
ance of joint contracts by the death of a co-contractor. If so, 
according to the authority of Burleigh v. Stoll, a payment or 
acknowledgment by the surviving, or by the personal represen- 
tative of the deceased contractor, will prevent the operation of 
the statute in favor of the other party, though he may be merely 
a surety. 

With regard to the extinguishment of the principal obligation 
by the presumptive bar, considered by our author — No. 147, 
the Supreme Court of Tennessee delivered an opinion in Black- 
burn v. Squib — Peck’s R. 60 —with some hesitation, which 
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has been adhered to since. After suggesting some thoughts on 
the subject of length of time as applicable to our country, they 
say — ‘ These considerations strongly incline a majority of the 
court present to the belief, that it might safely be left to a jury 
to say, on the naked fact of time alone, whether they would 
presume the debt paid, when the bond has been suffered to lie 
dormant for sixteen years, and whether a much shorter period 
would not be sufficient to raise the presumption where facts, 
such as named in the books — “ of settlement in the intermedi- 
ate time,” were proved by the defendant.’ 

3. Liability of Bail. ‘ Bail are, to some purposes, said to 
be fixed by the return of non est inventus upon the capias ad 
satisfaciendum ; but, if they have by the indulgence of the 
court, time to render the principal until the appearance day of 
the last scire facias against them, they cannot be considered as 
completely and definitively fixed, till that period.” 221. By 
our act of 1794, c. 1, § 15, bail may, before final judgment 
against himself, surrender the principal in discharge of himself, 
during the session of the court, either to the court itself from 
which the process issued, or to the sheriff returning the process ; 
or, to the sheriff in the recess of the court. According to this 
law, therefore, bail is not fixed till final judgment against him- 
self. In White’s Exr’s. v. Cummins — 1 Ten. Rep. 224 — to 
a sci. fa., issued against the defendant as bail, he pleaded the 
death of the principal, after the return of the ca. sa. and issuing 
of the sci. fa., but before its return. The demurrer to this 
plea, the court held, that death of the principal at any time be- 
fore final judgment against the bail, would discharge the bail. 

4. Rights of Surety against Principal. 1. After judgment 
against Surety. A surety in any note, bill, bond, or obligation, 
or the personal representatives of such, against whom judgment 
has been rendered, may obtain judgment on motion against the 
principal or his personal representatives, for the full amount of 
the judgment and costs before any tribunal having cognizance 
of the sum. 1809, ch. 69. The act of 1831, ch. 59, extends 
this rule in favor of the indorser of a bond, bill, or promissory 
note, against the maker. But not expressly against the acceptor 
of a bill. 

2. After payment of Judgment. Upon payment by a surety, 
or his real or personal representatives of the whole, or any part, 
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of a judgment rendered against him or his representatives, upon 
any note, bill, bond, or obligation, he or his representatives may 
obtain judgment on motion against his principal or his represen- 
tatives real or personal, for the amount paid, in the court where 
the first judgment was rendered, or in any other court, on pro- 
duction of a copy of the record or judgment legally authenti- 
cated. 1801,c.15,§1. In the case of Love v. McCool — 
1 Ten. R. 335 — the court held that where it did not appear 
on the face of the security, as it did not in that case, that the 
person making the motion, was surety, the court could not receive 
parol proof of the fact, and denied the motion. This decision 
was based on those parts of the constitution which secure the trial 
by jury. This was in October, 1808. The legislature of 1809, 
in the second section of the act of that year already quoted, 
directed the courts, in such cases, to empannel a jury to ascer- 
tain the fact of suretiship. ‘The third section of the act of 1801, 
prohibits sureties from confessing, or permitting judginent to go 
by default, if the principal will enter himself a defendant to the 
suit, and tender to the surety collateral security approved by 
the court where the suit is pending. In the case of Milliams 
v. Green — 4 Hayw. 235 —the court ruled, that notice of the 
motion need not be given by the surety to the principal ; and 
that if judgment be taken on motion, without notice, against an 
executor who has fully administered, that may be shown on the 
sci. fa., or in the action to charge the executor de bonis pro- 
priis. It may be added, that this is not inconsistent with the 
general rule, that if a party do not avail himself of the opportu- 
nity of pleading matter in bar to the original action, he cannot 
afterwards plead it, either in another action, founded on the 
first, or in a scire facias. 1. Saund. 219 c. Because, in the 
case stated, the executor has no opportunity of pleading to the 
motion. Ifa surety, therefore, wishes to deprive the executor 
of his principal of the plea of plene administravit, he should 
notify him of the motion. This course might be important to 
the surety, because the executor might exhaust the assets in 
the payment of simple contract debts, between the rendition of 
the judgment on motion and service of the sci. fa. In the case 
quoted above, the court also declared that a surety who is sued, 
is not bound to notify his principal of that fact. For the con- 
tract implied in Jaw between them, is, that the surety shall be 
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indemnified absolutely, not on condition that he gives his _prin- 
cipal notice of actions. 

3. To have new, or counter security. The laws of Ten- 
nessee have provided a summary method for legal and judicial 
sureties, of suing their principals for indemnity, whenever they 
conceive themselves in danger of sustaining loss from their 
liability. ‘This consists merely in notifying the principal to give 
counter security. Failure to comply with the notice, is ipso 
facto, a forfeiture of the office, if the principal is an officer ; if 
a plaintiff, it amounts to a non-suit. ‘The same rule applies to 
guardians. In the case of executors and administrators, greater 
formality is observed. ‘The law provides that the county court, 
on petition of a surety, may summon the executors or adminis- 
trators to appear; may, thereupon, compel them to give counter 
security ; or, to deliver up the estate to the petitioner, or such 
other person as the court shall direct; or, make such other 
order for the relief of the surety, and security of the estate, as 
may seem just and equitable. 

5. Rights of Surety as to Creditor. In No. 179, it is said, 
‘ A surety cannot relieve himself from his obligation as surety, 
by giving notice to the creditor, that he will not be answerable 
any longer.’ By the Tennessee act of 1801, ch. 18, §1,a 
surety by bond, bill, covenant or note, for the payment of money 
or specific articles, apprehending that the principal is likely to 
become insolvent, or to migrate from the state, without dis- 
charging the debt, may after such security becomes due, require 
the creditor forthwith to put it in suit; and unless the creditor 
within thirty days after such requisition, commence an action on 
the security, and diligently prosecute it to execution, he forfeits 
his right to demand the debt from the surety. 

Sec. 2d, applies the same rule to the personal representatives 
of the creditor and surety respectively. The section opens with 
the words —* ny surety, or in case of his death, then his ex- 
ecutors or administrators, may, in like manner and for the same 
causes, make such requisition of the creditor,’ &c. The first 
section applies only to sureties by bond, bill, covenant or note: 
was the word any, in Sec. 2d, intended to embrace the case of 
a guarantor who binds himself by the writing required by the 
statute of frauds? No good reason can be assigned why a dif- 
erence should be made between sureties, But | suspect that 
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the framers of the act of 1801, intended to apply the rule of 
Sec. 1, to the personal representatives of such sureties and 
creditors only, as are mentioned in that section. The law, 
however, ought to receive the most comprehensive construction 
that its words will bear. 

Sec. 3d, authorizes the assignor or his representatives to re- 
quire the assignee or representatives to sue the drawer of such 
bond, covenant, bill or note, &c. The word drawer is techni- 
cally appropriated to one only of the securities mentioned, i. e. 
bills ; but it was doubtless intended to embrace obligors, cove- 
nantors, and makers, and I presume, all parties to whom the 
assignor would, by virtue of the assignment, stand in the 
relation of surety. Does not the remedy of this statute belong 
to the indorser of a bill as against the acceptor, which is ex- 
pressly given as against the drawer? May not the drawer, also, 
under this act, fortify himself against the apprehended insol- 
vency or removal of the acceptor, by requiring the holder to 
sue? ‘The act was intended for the benefit of sureties ; and, 
‘by the nature of bills, each subsequent party is a surety for 
every prior one. Accordingly the same causes which dis- 
charge sureties who are such by the common contract of guar- 
anty, discharge drawers and ‘indorsers.’ No. 205. 

‘It is an equitable right of sureties to come into a court of 
equity and demand to sue in the name of the creditor.’ 167. 
But this right is not vested till the surety has paid the debt. 
270, et seq. Therefore, ‘the surety is discharged if the credi- 
tor, without his consent, agrees to give time to the principal 
debtor.’ 159. But forbearance or mere passiveness for any 
length of time, on the part of the creditor towards the debtor, 
will not discharge the surety ; because until called upon by the 
surety, the creditor is under no obligation to sue the debtor.’ 
166. To this right of the surety of coming into a court of 
equity after payment and being subrogated to all the creditor’s 
remedies against the debtor, our statute has added the sight, 
before payment, of stimulating the creditor’s forbearance and 
passiveness into activity ; and has made his failure to sue after 
notice, equivalent to an agreement to give the debtor time with- 
out consent of the surety. 

To complete this right the 4th section provides that sureties 
and assignors, may, on being sued, give this act in evidence, 
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proving service of a copy of the notice on the plaintiff by two 
witnesses. 

The 5th section declares that this act does not extend to 
sureties of guardians, executors, administrators or public officers. 
And the 6th, ex abundanti cautela, provides that the remedies 
of the creditor against the principal debtor shall not be affected. 

In Parsons v. Briddock, stated — 271 — ‘the principal had 
given bail in an action. Judgment was recovered against the 
bail. Afterwards the surety was called upon and paid ; and it 
was held that he was entitled to an assignment of the judgment 
against the bail. Consequently the decision establishes, that 
the surety has precisely the same rights that the creditor has, 
and is to stand in his place.’ 

Now we have several acts of assembly declaring that execu- 
tions on judgments, given by a justice of the peace, shall be 
stayed at the request of the. defendant, he giving sufficient secu- 
rity — if required by the plaintiff — for satisfaction of the judg- 
ment when the time expires. For sums over 75 dollars and 
not exceeding 100, this time is nine months. In practice, this 
security has always, perhaps, been personal; and is given by 
the appearing of the stayer in person before the justice and 
directing lim to enter his name on the record, or sending him 
a written authority to that effect. 

By our act of 1820, ch. 24, §1, where a principal and surety 
are sued, and any person, without the request or consent of 
the surety, stays the execution, he becomes liable, on default 
of the principal, to pay the judgment and costs; and the surety 
is’ exonerated, unless the principal and stayer both become 
insolvent. 

In Elders v. Johnston — Peck’s R. 204 —the court decided, 
that in all cases where a surety wishes to show his dissent to the 
stay of the execution, under this act, he must appear and enter 
such dissent before the justice, that it may appear of record. 
This was in June 1823; and it appears to have produced the 
explanatory statute of 1825, c. 82, $ 1, which declares, — 

That if the surety do not specially join with the debtor in 
procuring the replevin, he shall be, thereby, exonerated, unless 
the principal and stayer become insolvent. 

Here the necessity never arises of subrogating the surety to 
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the rights of the creditor against the stayer, because the creditor 
is obliged to proceed against the stayer to insolvency. 

But suppose the principal to stay the execution by depositing 
securities, or by a mortgage of realty — cases which have never 
occurred —and the creditor to proceed, by execution, to col- 
lect the debt from the surety, — would not equity stop the 
execution for the whole, if the creditor could make the securi- 
ties given available for the whole ; and if for only part, would 
not the surety be relieved pro tanto? It is evident that the 
surety could not avail himself of the security without the act of 
the creditor, and, therefore, the case of Folliott v. Ogden, 
stated — 274 — seems to decide the question affirmatively. 

6. Of Contribution. By the 3d section of our act of 1809, 
ch. 69, contribution takes place in the following manner. 1. 
Where judgment has been rendered against some one or more 
of several sureties. 2. Where the money has been paid by 
some one or more of several sureties. 3. Where each surety 
has not paid his rateable part of the judgment. In each of 
these cases, the surety who has paid the money, or been made 
liable, may, on motion have judgment against the other sureties 
for their respective proportions of the debt. And the court is 
directed to empannel a jury to ascertain the fact of suretyship, 
where it does not appear on the face of the security. 

The act of 1801, c. 15, § 1, gives the right to a surety te 
enforce contribution, by motion, from his co-surety, when the 
principal debtor has become insolvent, and judgment has beer 
rendered against the surety making the motion. 

In the case of House v. Cocke, 1 Ten. R. 296, — the court 
held that the act of 1801, chs. 15 and 18, do not oust the 
chancery court of the jurisdiction to enforce contribution 

Pothier says, 403, ‘it is of no consequence whether the en- 
gagement of a surety be contracted at the same time as the 
principal obligation, or at a different time before or after. It is 
not necessary that the person on whose behalf the security is 
given should assent to it.2. In Deering v. The Earl of Win- 
chelsea, 288, it was decided, that there is no distinction whether 
sureties are bound in the same obligation, or by several instru- 
ments ; whether one became surety without the knowledge of 
the other or not; or whether the number is more or less; in 
all these cases, they are equally bound to contribute. But can 

VOL. XI.—NO. XX1. 2 
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contribution be enforced by motion, where the sureties did not 
all become bound by the same instrument? The language of 
the act will answer. ‘That remedy is given when two or more 
sureties become bound in any bill, bond, note, or other obli- 
gation for the payment of money, or delivery of specific articles. 


The following question is not so destitute of analogy to this 
subject as to forbid its introduction in this place. By our act 
of 1803, c. 18, § 1, against a sheriff who fails or refuses to 
return on or before the second day of the term to which it is 
returnable, an execution issued from the clerk’s office of the 
county, where he resides, judgment may be recovered for the 
amount of money and cost mentioned in the execution, on mo- 
tion of the party grieved, and proof that the execution came to 
the sheriff’s hands. Now can a sheriff who has thus been made 
liable to pay, and who has paid money, not having collected it 
from the debtor, use the process which the law gives the cred- 
itor, and in his name, to reimburse himself against the debtor ? 

Suppose the debt to be due by bond, and, pending the action, 
either before, or after plea pleaded, a stranger to pay the debt, 
could the defendant plead payment after the day, either gene- 
rally, or puis darrein continuance? The plea of payment alleges 
that the defendant paid. Would this be sustained by proof 
of payment by another? ‘To be sure, if the defendant could 
prove that this other was his agent, or had paid at his request, 
the proof would sustain the shea. But upon our supposition, 
the sheriff can neither be regarded as agent of the defendant, 
nor as having paid at lis request, for gudicium reditur in invi- 
tum? Would payment by a stranger to the obligation, extin- 
guish it, — and if such payment were pleaded by the obligor, 
would it not be demurrable? In Bishop v. Church, 2 Vez. 372, 
the Lord Chancellor said, ‘no man can plead payment of money 
on a bond at the day, or after the day, by any but the obligor. 
He cannot plead payment by a stranger, for that is answerable ; 
it is no plea; he must plead payment by himself, or some er- 
son bound in law to payment.’ By the Tennessee act of 1801, 
c. 6, § 54, suits may be brought both in courts of Jaw and equity 
in the name of the assignee of a bond with collateral condi- 
tions, bills or notes for specific articles, or the performance of 


ce 


—— or 
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any duty. Now it must be evident that if payment by a stran- 
ger of the sum specified, either in a negotiable or unnegotiable 
instrument, would extinguish the obligation, the very pay ment 
which occasioned the assignment could be set up against the 
assignee ; which is absurd and contradictory. But an assign- 
ment is no more than a cession or transfer to another of the 
rights vested in the creditor by the instrument. This assign- 
ment may be made either before action, pending it, or after 
judgment. And at what time soever made, the same rights and 
powers are transferred to the assignee, to wit, all that belong to 
the creditor. It makes no difference then, that the debt is res 
judicata. If the obligation of the instrument, while it is a 
private act, is not extinguished by the payment of a stranger, a 
fortiori will not the obligation of the judgment be so extinguish- 
ed. How would the defendant avail himself of the exception ? 
If the execution is about to be employed in the name of the 
creditor in the recess of the court, by an assignee pending the 
suit or after judgment, the defendant must supersede it till term 
time, and then move to quash it. But if on the plea of pay- 
ment pending the action, he could not prove payment by a 
stranger, what reason can be assigned for a different rule on the 
motion to quash the execution? No payment satisfies an obli- 
gation, whether of a writing or record, but a payment made on 
account of the obligation. But the sheriff in our case, does not 
pay on account of the defendant’s obligation. Not the defend- 
ant’s liability, but his own default ; not the defendant’s obliga- 
tion, but his own obligation to return the execution, is the 
ground of his condemnation. And it is this last obligation, not 
the defendant’s, which he discharges by payment of the ‘ money 
and costs mentioned in the execution.” For having made the 
default, having, thereby, contracted this obligation, he is obliged 
to discharge it, though the judgment against the defendant be 
erroneous and reversable. Suppose after payment by the 
sheriff, the defendant bring error and reverse the judgment, who 
would be responsible to the sheriff? The creditor certainly. 
And yet if he paid on account, and in discharge, of the obliga- 
tion of the debtor, his recourse would be against the debtor, for 
the payment would be regarded as having been made for the 
debtor, and as qui facit per alium facit per se, the debtor would 
be immediately liable to the sheriff and the creditor to the 
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debtor. But it is evident that on reversal of the judgment, the 
debtor could not recover from the creditor the money paid by 
the sheriff. Because not having been paid by him immediately, 
nor for him, nor on account of his obligation, and therefore not 
being Ais, it is not subject to repetition by him. Thurston v. 
Mills, 16 East, 274. Nor, for the same reason, could the 
sheriff sustain an action against the debtor. But it may be 
said, that the sheriff’s obligation is an effect of which the debtor’s 
obligation is the cause. And it must be admitted that so far as 
mere antecedence and subsequence determine the relation of 
eause and effect, there is some color for this observation. But 
that antecedent cannot be said to be a cause, which does not, 
proprio vigore produce the subsequent, which is styled the 
effect. But the debtor’s obligation neither mediately nor im- 
mediately produces either the sheriff’s official character or his 
default in returning the execution; which indeed are the causes 
of his liability. ‘The coming of the execution to the sheriff’s 
hands imposes on him a certain obligation, which he can dis- 
eharge. Firstly, by returning the execution on or before the 
second day of the term to which it is returnable. Secondly, by 
paying the money and costs mentioned in the execution. But 
it is his own obligation which he discharges by performing one 
of these alternatives, not the debtor’s. Suppose the sheriff 
come into court, on the return day of the execution, and report 
that, relying on the debtor’s promise to pay the money, he had 
neglected to do execution, and bring the money into court in 
discharge of his obligation, could not a court of law, by its inhe- 
rent power of controlling its judgments, order that the ereditor’s 
name should be used, even against his consent, to collect the 
money for the debtor? If our arguments show that payment 
of the money by the sheriff does not discharge the debtor’s ob- 
ligation, then the effect of the payment would be to entitle the 
sheriff to a cession of the creditor’s rights. ‘This is founded, 
says Pothier, upon the rule of equity, that as we are obliged to 
love all mankind, we are obliged to give them every thing which 
they have an interest in having, when we can do so, without 
detriment to ourselves. No. 520. Where a man is entitled 
to subrogation and requires it— No. 280 — he may by Freneh 
usage — enjoy it, though the creditor expressly refuses it, 
without the necessity of instituting any process to compel the 
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creditor to grant it: the law, in this case, supplies what the 
creditor ought to have done, and gives the debtor who requires 
it, a subrogation to all the rights and actions of the creditor. 
Here is a right then, founded on natural justice, which a court 
of law can enforce by a simple order, and yet we are told that 
the parties should be driven to the circuity of an action or bill, 
lest some undefined and undefinable technicality should be 
violated.’ A court of equity, distinct from a court of law, never 
had been known, had the forms of proceeding in the latter, been 
fitted to give in every case a plain, adequate and complete 
remedy.” 

Should you, gentlemen, consider this letter consistent with 
the plan of the Jurist, and of value sufficient to merit insertion, 
it is at your service. 

M. 


ART. IL.—POINTS OF ADMIRALTY PRACTICE. 


Circuit Court of the United States. District of Massachu- 
setts, May Term, 1833. 


Foster, the Suffolk Insurance Co. Joun Garpwner, and others, 
and others, Claimants of Schooner vs. ; Libellants for Salvage, Appel- 
Boston and Cargo, Appellants, lees. 

In a libel for salvage all the parties should be inserted and brought before 
the court. 

Libe!s in admiralty, especially those for salvage, are usually too loosely 
framed 

They should state the subject matter with certainty and precision, with 
averments admitting of distinct answers. 

The answer should meet each material allegation of the libel with an ad- 
mission, a denial, or defence. 

No evidence is admissible except it be appropriate to some of the allega- 
tions in the libel or answer. ‘i 

In admiralty proceedings a supplementary libel alleging new matter, and 
answer, may be filed after appeal, at the discretion of the court. 

In case of a supplementary libel being filed after closing the testimony on 
the original libel in prize causes, the new testimony taken must be ap- 
plicable merely to the new allegations ; but in other causes this rule is much 
relaxed. 





This question has been discussed at the suggestion of the Hon. Judge 
Keith, of the seventh circuit, before whom it lately arose in the third cir- 
cuit, where it was decided, with hesitation, negatively. 

?Eneye. Am. Art. Equity. 
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Since the act of March, 1803, ch. 93, ‘n admiralty as well as equit_ cases, 
carried up to the Supreme Court by appeal, all the evidence goes with the 
case, and it must accordingly be in writing. 

In a libel in rem against a vessel or cargo for salvage, the underwriters, 
not having accepted an abandonment, are not proper parties. 

The delay to save the crew of a wrecked and sinking ship whose lives 
are in jeopardy, is justifiable and is not a deviation that discharges under- 
writers ; but delay to save property is such a deviation. 

Where the master and crew had left their vessel in a sinking condition 
and taken to the long boat, and were picked up by another vessel while yet in 
sight of the wreck, the vessel and cargo, thus left, are considered, in admi- 
ralty, as derelict. 

On appeal in salvage cases, the court of appeal does not alter the amount 
of salvage upon slight grounds, or inconsiderable difference of opinion. 

Right of salvage is forfeited by embezzlement on the part of the salvors. 

Embezziement in port is a forfeiture no,less than at sea. 

Embezziement by the salvors after the property is put into the hands of 
the marshal is a forfeiture of salvage ; and that whether the custody of the 
property be at the time given to the salvors or not. 

The rules of the common law as to the competency and incomp:tency of 
witnesses are adopted in the admiralty in the exercise of its jurisdiction as 
an instance court. 

The case of salvage is an exception to the rule as to the incompetency of 
witnesses on account of interest. The salvors are, from necessity, wit- 
nesses as to facts occuring at the time of the salvage service 
to such facts. 

The testimony of persons who are parties to an admiralty suit, ought to 
be taken under a special order of the court showing the cause. that the court 
may in its order limit the inquiries to matters within the exception to the 
rule that parties are not witnesses, 


; but only as 


In a salvage suit in admiralty the salvors, being parties to the suit, are 
not competent witnesses as to facts occurring in port after the property is 
brought in. 

The testimony of interested witnesses weighs little in opposition to that of 
those disinterested. 


Srory J. This is asuit for salvage, brought before the District 
Court by an original proceeding tn rem against the schooner 
Boston, of Eastport, and cargo.'| The original libellants were 
the master and owners of the schooner Magnolia, of Hallowell, 
in the State of Maine, asserting a claim as salvors. By a sup- 
plemental libel, the crew of the Magnolia, were brought be- 
fore the court as salvors, as in strictness they ought to have 
been by the original libel, either by name or a description of 
their character. The libel, whether filed by the master, or 
owners, or both, should have been in behalf of themselves and 


‘Salvage proceedings may as well be by process in personam as in rem. 
The Hope, 3 Rob, 215. The Trelawney, 3 Rob, 216, note. 


———— —————— A 
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the officers and crew of the saving ship. I take this opportu- 
nity of adding, that the manner in which libels of all sorts, and 
especially for salvage, are usually framed, is quite too loose 
and general. ‘I'hey should state the matter with all due cer- 
tainty and precision (though not indeed with the nicety of 
common law proceedings) in distinct articles, each propound- 
ing, or as the admiralty phrase is, articulating, some material 
allegations, capable of a distinct answer and proof, if contro- 
verted; and the answer should accordingly reply to each 
article by a clear and exact admission or denial, or defence to 
the matter of it. In this way we should arrive at that distinct 
knowledge of the real points of controversy, which is so desir- 
able for the court, and to that just regard to the rules of admi- 
ralty pleadings, which is so essential to vindicate its equity, 
and facilitate its practice. But to return the case. A claim 
was interposed by Ezekiel Foster, of Eastport, as owner of 
the Boston, and by the Suffolk Insurance Company as under- 
writers on the vessel, and by other persons as claimants of the 
cargo. The claims admitted the salvage service; and the 
question therefore was reduced at the hearing in the District 
Court to the mere consideration of the amount to be awarded 
to the salvors. The decree of the District Court awarded to 
them two fifths of the value of the schooner and cargo; one 
third of the salvage was given to the owners of the Magnolia; 
the residue was divided into ten shares, of which the master 
was to receive five, the mate two, and the remaining three were 
distributed equally among the crew, consisting of three pet- 
sons. No appeal was interposed by tbe libellants, either as to 
the amount of salvage, or as to the distribution ; and therefore, 
as to the latter there is now no controversy. But an appeal 
was interposed by the claimants generally, and of course this 
brings the amount of the salvage regularly in question before 
the court. 

After the appeal, new facts, material to the defence of the 
claimants, and indeed constituting a new defence as to some of 
the salvors, having come to the knowledge of the claimants, it 
became necessary to open the cause, so as to let them in.— 
Nothing is clearer, than that in the then posture of the allega- 
tions no proofs were admissible except to facts put in issue by 
them ; for in all admiralty proceedings, the decree must be 
secundum allegata et probata. It is not sufficient that there 
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are facts proved, which might have a material bearing, if there 
are no allegations suited to bring them as matters of plea and 
controversy before the court. The charge, thus newly brought 
forward by the claimants, is of a very grave nature, that of 
deliberate embezzlement of the salvage property by the mas- 
ter, officers and crew. And it being clearly established, that 
the knowledge of the circumstances had not been brought 
home to the claimants, until after the decree of the District 
Court, this court had no difficulty, at a former hearing, in al- 
lowing the claimants to file a supplementary answer and de- 
fence on this point; for it is the well known usage of admiralty 
courts, even after an appeal, in fit cases, in their discretion to 
allow either party to file new allegations and proofs ; non alle- 
gata allegare, et non probata probare. ‘There is a restriction 
too often forgotten in practice, modo non obstet publicatio 
testium, the effect of which is to exclude new testimony to the 
old articles, where any has been already offered, and to con- 
fine it to the new articles, or to those, of which no proof was 
formerly given.’ ‘This restriction is founded upon the same 
principles as the chancery practice, not to admit, after the 
publication of the testimony, any new proofs, and was probably 
derived from a common source, the civil law.? In the actual 
frame of our laws, the restriction in many cases is overlooked, 
or abandoned ; but it is still retained in prize causes, where 
further proof stands upon the direct order of the court itself. 
The supplemental answer having been filed, and stating (as 
it properly should) in distinct articles, the charges of embezzle- 
ment, though not with so much certainty as is desirable, the 
libellants filed a defensive allegation, repelling the charges 
throughout. Upon the issue thus framed, new testimony was 
taken, and by the direction of the court taken under commis- 
sion and reduced to writing. And I beg here to repeat what 
was stated at the bar at the time, but seems not to have been 
generally understood in practice ; that since the act of 3d of 
March, 1803, ch. 93, in admiralty, as well as in equity causes, 
all the evidence in the Circuit Court, in cases capable of ap- 
peal, must be transmitted to the Supreme Court ; which cannot 
be, unless the same is reduced to writing ; and no new evidence 


1 Brown, Civil and Adm. Law, 500 501. 2 Brown, Civil and Adm. 436, 
437. 
2 Thid. 
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can be received in the Supreme Court, except in admiralty 
and prize causes ; which presupposes that all the old evidence 
is already on the record. 

The cause has now been argued most elaborately upon all 
the facts touching both points; first, the amount of salvage ; 
and secondly, the charge of embezzlement. If the latter is 
made out, it is not pretended to go to the whole extent of the 
salvage ; but only to the shares of the guilty parties. And 
inasmuch as the seamen have been examined as witnesses by 
the claimants, upon the implied faith that their testimony fully 
given shall not be used to prejudice their claim to salvage, it is 
understood, that the charge of embezzlement does not extend 
to them; but is confined to the master (who is also a part 
owner) and the mate. 

It is observable, that the Suffolk Insurance Company have 
asserted a claim in this court as underwriters upon the schooner 
Boston. But their claim no where alleges, that any abandon- 
ment has been made to them ; and if it had, unless they had 
accepted it, they would have no right in rem. There is, in- 
deed, in a prior interlocttory proceeding upon petition for the 
delivery of the schooner upon an appraisement, an allegation 
by the company, that there has been an abandonment made to 
them, but not accepted. This would not help the deficiency 
in the averments, if the claim were otherwise sufficient. But 
of itself, it proclaims the company out of court. Nothing is 
clearer in the course of admiralty proceedings, than that no 
person can make himself a party claimant to a proceeding in 
rem, except he be the actual owner thereof. It is not suffi- 
cient that he may have an interest in the controversy—he must 
have an interest in the property itself, in a legal and technical 
sense ; otherwise he has no persona standi in judicio. The 
claim, therefore, so far as respects the Suffolk Insurance Com- 
pany must be dismissed, as res inter alios acta, as to which the 
court can exercise no jurisdiction, and take no notice in this 
case. 

The claimants have made some suggestions in regard to the 
distribution of the salvage. But it appears to me, that this is 
a subject with which they have, strictly speaking, no right to 
intermeddle. They have an interest to lessen the amount of 
salvage ; but here their interest ceases. How it should be 
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distributed, is matter of consideration for the salvors, and for 
the court, in the discharge of its own appropriate duties. If, 
indeed, the charge of embezzlement is made out, the claimants 
are entitled to withhold salvage from the offenders. But as to 
the distribution of the salvage actually awarded to others, they 
have no legal interest or concern. 

Having disposed of these preliminary matters, | now come 
to the consideration of the first point in the cause, the amount 
of salvage. The facts of the cause, upon this point, are these. 
The schooner Boston, with a cargo of flour and corn, and 
some bales of feathers on board, being bound on a voyage 
from Baltimore to Portland, was, on the night of Wednesday 
the 25th of September, 1832, run down by a topsail schooner, 
it being dark and hazy, the wind blowing heavy from the 
northwest. The Boston, filled with water in about ten min- 
utes, and the schooner, by which she was run down, kept on 
her way. Finding the Boston, in a sinking condition, as was 
supposed, the master and crew, being seven in number, took 
to the long boat, and left her as soon as possible. In about an 
hour after leaving her, and being about two or three miles dis- 
tant from her, they came across the Magnolia, then on a voy- 
age from New York to Boston, and got on board of her about 
one o'clock in the morning. It was then still blowing very 
hard. ‘The Magnolia, just before had been injured by some 
unknown vessel, which had run afoul of her, and she was 
leaking badly, so as to require one person at the pump until 
the weather moderated, when it was found that the covering 
plank on her starboard bow was started, and her timber heads 
were stove in. Captain Davis (the master of the Magnolia,) 
at the suggestion of the master of the Boston, continued to 
lay to, under a three reefed mainsail and a foresail, to wait and 
see the situation of the Boston ; and at day break about six or 
eight miles distance, they descried a vessel from the mast 
head (which proved to be the Boston) and bore away for her, 
and run down for her about S. E. or 8. S. E.; and came up 
with her about six o’clock in the morning. Captain Davis 
sent his boat with some men on board. The Boston was then 
full of water and the sea breaking over her, the wind still con- 
tinuing to blow hard. ‘The opinion of the masters of both the 
vessels at that time was, that the Boston would roll over and 
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sink, and that she was in danger of sinking every hour. It 
was thought best to strip her of her sails and rigging, and what 
ever else could be saved ; and accordingly Captain Davis and 
his crew went on board, and brought back to the Magnolia, 
her foresail, jib, flying jib and some rigging. The Magnolia, 
continued by the Boston, until two or three o’clock in the 
afternoon of the same day, when the wind began to abate, and 
Captain Davis concluded then to hitch the Boston, to his own 
vessel by a chain cable and hawser, and take her in tow into 
port. She was then about twenty or thirty miles distance, and 
from the time she was first seen until taken in tow, she had 
drified out to sea about ten miles, off Cape Cod and towards 
Nantucket Shoals. She was accordingly taken in tow and 
arrived in Boston harbor on Saturday, the 28th of September, 
about noon, being all this time full of water ; and was towed 
up to the wharf by a steamboat. 

Such are the most material facts, as they appear in the evi- 
dence, and principally as they are stated by the master and 
mate of the Boston. And upon this posture of the facts it is 
‘difficult to escape from the conclusion, that it is a most merito- 
rious case of salvage. At the time when the salvage service 
was performed, the Magnolia was herself in a somewhat crippled 
state, and she and her cargo were of the aggregate value of 
fifteen thousand dollars. Beyond all question, at least in my 
opinion, it was the duty of the master of the Magnolia, to inter- 
rupt his voyage for the purpose of taking on board the crew of 
the Boston, in their suffering state, for the safety of their lives. 
It was a duty thrown on him by the first principles of natural 
law, the duty to succour the distressed ; and it is enforced by 
the more positive and imperative command of christianity. The 
stoppage for this purpose could not, in my judgment, be deemed 
by any tribunal in christendom, a deviation from the voyage, so 
as to discharge any insurance, or to render the master crimi- 
nally or civilly liable for any subsequent disasters to his vessel 
occasioned thereby. But beyond this, there was no superven- 
ing or imperative duty. ‘The master was under no obligation 
to lay by, in order to save property, or to delay the proper pro- 
gress of the voyage by gathering up the fragments of shipwreck 
or other perils of the sea. Any stoppage for such purposes 
would of itself amount to a deviation ; and any going out of his 
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course for such a purpose being wholly unauthorized, would 
discharge the underwriters from all future responsibility. But 
the maritime law, looking to the general benefit of commerce 
upon a large and comprebensive policy, does not prohibit the 
master under such circumstances from deviating to save prop- 
erty in distress, if he deems it fit in a sound exercise of his dis- 
cretion. As between himself and his owners the usage of the 
world has clothed him with this authority, and in return for such 
extraordinary hazards it has enabled the owners to partake lib- 
erally in the salvage awarded for the meritorious service, when 
it is successful. 

It has been said, that the present is not a case of strict der- 
elict, in the sense of the maritime law. But I rather doubt that 
position, if the true meaning of derelict in that law, be, as I take 
it to be, a thing found abandoned or deserted on the seas. And 
it is clear in this case, that the abandonment though voluntary, 
was without any intention to return." The case was treated by 
the master and crew as one of irretrievable foundering, when 
they left the vessel in the long boat. ‘The subsequent change 
of opinion and action under new circumstances cannot affect the 
nature of the original transaction. The original animus non 
revertendi was not done away by the new enterprize under the 
auspices of the Magnolia. 

But the case in point of merit is in no degree changed, if it 
should be deemed not a case technically of derelict. It ap- 
proaches as near to one, if it be not one, as can well be con- 
ceived. It is a case of quasi derelict, where all hope of recov- 
ery for the time being was entirely abandoned. The vessel was 
certainly in a situation of extreme danger and distress. She 
was water-logged and drifting to sea, and as the testimony 
states, she was drifting in a direction toward the south shoal of 
Nantucket, which was at but a short distance ; and unless relief 
was promptly obtained, there was imminent danger of her being 
totally lost on that shoal. If the weather had continued boister- 
ous with any thing like the severity of any of the customary 
equinoxial gales in September, her fate, as a lost vessel, was 
inevitably sealed. She was then snatched from the very jaws 
of destruction by the enterprize, and prompt assistance of the 
master and crew of the Magnolia. The circumstances of this 


‘See Rowe v. the big ———. 1 Mason R. 972. 
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case are not at all, like those of the schooner Emulous, Simp- 
son, &c. claimants in this court, alluded to at the bar. There, 
the hazard was not for the moment so imminent, nor the means 
of other succour so distant, doubtful or unattainable. If suc- 
cour had not been given by the Magnolia, there is every reason 
to suppose, that none could at a subsequent period have been 
effectual; for every hour of delay was fraught with additional 
danger from the nature of the cargo, the situation of the vessel, 
and the drift of currents. ‘The rule of the maritime law here 
is, as in other cases, where public policy points to promptitude 
and zeal in rendering services, bis dat, qut cito dat. 

In cases of derelict the well known and favored rule in ordi- 
nary cases is to allow one half as salvage. Although it is not 
an inflexible rule; yet, is rarely deviated from, except in cases 
of very extraordinary value, or of very slight hazard. ‘The value 
of the Boston and cargo, are not so large as to call for any de- 
viation from the common rule on that account ; for they do not 
exceed the sum of nine thousand four hundred dollars ; the value 
of the vessel being $ 4,500, and that of the cargo, $4,894 70, 

The hazards encountered by the salvors were not, indeed, 
very great, beyond putting the Magnolia and her cargo, at the 
risk of the owner of the vessel. It is said, that the Boston was so 
hitched to the Magnolia by the chain cable, that from want of 
suitable implements to unlock the cable, in case the Boston had 
gone down, the Magnolia must have shared a common fate. If 
this were so, it ought not to enhance the measure of salvage ; for 
the master of the Magnolia ought to have guarded against any 
such probable danger, and he cannot avail himself of his own 
negligence to found any additional title to salvage. On the 
other hand, I should be sorry to lay down any doctrine, by 
which it should be supposed, that if in a highly meritorious case 
of salvage, of derelict, or quasi derelict, there was subsequently 
no great hazard or labor of an exhausting nature, the salvage 
was therefore subject to great diminution. I should fear, that 
such a doctrine would be found as mischievous in practice, as 
it would be unjust in principle. 

Upon questions of this nature, a large discretion must of ne- 
cessity belong to the public tribunals. It is of great importance, 
as far as it can be done, to avail ourselves of fixed rules, and 
habits, in the administration of this delicate duty ; and not to 
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deviate from them, except upon urgent occasions. The rule 
of salvage in cases of derelict usually is, (as has been said) to 
give one half; and it has rarely been below two fifths of the 
value of the property. The learned Judge of the District Court 
has adopted this latter proportion, and I am unable to see any 
solid ground of objection to this exercise of judginent. 

There is another rule, which has been repeatedly enforced 
in this court, and in the Supreme Court of the United States, in 
cases of this nature ; and that is, not to encourage appeals upon 
slight grounds of difference in cases or in opinions. Probably, 
no two minds acting often independently of each other, would 
always arrive at exactly the same conclusion, as to amount, in 
cases of discretionary salvage. Yet each might act for itself 
with the utmost caution and care and sagacity. I have en- 
deavored in all cases to keep this consideration in view; and 
the decisions of the Supreme Court admonish me rigidly to 
adhere to it. Where I cannot perceive a plain and palpable 
departure from the true principles of salvage, J] shall not feel at 
liberty to reverse a decree upon the mere ground, that 1 might 
not originally have awarded the same amount. In the present 
case, | need not put myself upon this peculiar reason ; since I 
entirely concur in the rate of salvage given by the District Court. 

We come next to the consideration of the question of em- 
bezzlement, a charge of a most serious nature and deeply affect- 
ing the character of the parties implicated. The maritime law 
demands from all persons engaged in maritime concerns scru- 
pulous good faith and uprightness of conduct. And it prescribes 
this most emphatically to salvors, giving them a liberal reward 
for fidelity and vigilance, and visiting them with severe reproba- 
tiou and diminished compensation for every negligence.’ But 
in cases of embezzlement the law would fall short of its usual 
foresight, if it did not inflict a more admonitory punishment. 
Accordingly, it will be found, I believe, in the maritime juris- 
prudence of the whole world, that embezzlement by salvors, 
directly or by connivance, is punished by a forfeiture of all claim 
to salvage. In morals, in general justice, in sound policy, it 
should be so; for what can be more inhuman, or more thor- 
oughly without apology, than to plunder the distressed, or to add 


1See Mason v. The Blaireau, 2 Cranch R. 240. Abbott on Shipping, P. 
4. Ch. 3. 8. 5. p. 272 and note. Spurr v. Pearson, 1 Mason R. 104. 
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the losses of fraud to the unavoidable calamities of shipwreck ? 
In the American and English law, the doctrine is fully recog- 
nized ; and it is applied with an unfaltering firmness, when- 
ever the fact is clearly established." 

In the present case the embezzlement is charged to have 
taken place, not during the voyage, but after the arrival in port, 
but whether before or after the schooner and cargo were in the 
custody of the Marshal, under the admiralty proceedings for 
salvage, or before, during, or after the time of the entering of the 
cargo, is left uncertain in the answer. I say it is charged to 
have been in port; not indeed in the supplemental answer, as it 
ought to have been, (for in this respect the answer is quite too 
loose, and uncertain, and open to exception,) but in the argu- 
ment on both sides, and in the evidence adduced to support 
and repel the charge. Under these circumstances a question 
has been made on the part of the libellants, whether supposing 
the embezzlement to be established in proof, after the cargo 
was in the custody of the Marshal, it amounts to any thing more 
than mere theft, punishable in a criminal proceeding, but not 
touching in any manner the right to salvage. The argument is, 
that the embezzlement, to work a forfeiture, must be perpe- 
trated by the salvors during the voyage, or at least during their 
possession of the salvage property ; and that it cannot apply 
after the property is in the custody of the law. And great 
reliance is placed on the reasoning in the case of the Blaireau, 
(2 Cranch, 240) as confirming this distinction. It is a sufficient 
answer to that case, to say, that no decision was had upon this 
point. The argument was indeed, pressed by council ; but the 
court, without in the slightest degree countenancing the validity 
of the distinction, held that it did not apply to the case ; for 
whether the asserted embezzlement took place at sea or in port, 
it occurred before the salvors had parted with the possession of 
the vessel or cargo. 

I take it to be very clear, according to the course of admi- 
ralty proceedings, that no person can come into that court and 
ask its assistance, unless he can ex aequo et bono make out a 
case fit for its interposition. A court of admiralty is to the 
extent of its jurisdiction, at least in cases of this sort, a court of 


‘See Mason v. The Blaireau, 2 Cranch, R. 240. Abbott on Shipping, P, 
4, Ch. 3S. 5. p. 272 and note, Spurr v. Pearson, 1 Mason, R. 104, 








32 Points of Admiralty Practice. [Jan. 


equity; and the same rule applies here, as in other courts 
of equity, that the party who asks aid, must come with clean 
hands. In cases of salvage the party founds himself upon a 
meritorious service, and upon the implied understanding, that 
he brings before the court for its final award all the property 
saved, with entire good faith; and he asks a compensation for 
the restitution of it uninjured, and unembezzled by him. ‘The 
merit is not in saving the property alone : but it is in saving and 
restoring it to the owners. However meritorious the act of 
saving may have been, if the property is subsequently lost, and 
never reaches the owner, no compensation can be claimed or 
decreed. ‘The proceeding need not indeed, be in rem; for if 
the thing has come to the possession or use or benefit of the 
owner, a compensation may be equally decreed upon a libel in 
personam. So is the doctrine of the Hope, (3 Rob. 215) and 
the Trelawney, (3 Rob. 216 note ;) and it is founded in the very 
nature of the admiralty jurisdiction, which primarily acted in 
personam ; and now acts in rem, only as auxiliary to its general 
authority. The compensation to be awarded, therefore, pre- 
supposes good faith, meritorious service, complete restoration 
and incorruptible vigilance, so far as the property is within the 
reach or under the control of the salvors. What claim could 
be more extraordinary than an annunciation by a salvor, in a 
court of justice, that he had saved the property, and had after- 
wards perpetrated a gross fraud or theft upon the owner, for 
the purpose of withdrawing the property from him ; and then to 
ask in the same breath for a compensation for his labor, not- 
withstanding his iniquity? Such a claim it seems to me, would 
be at war with the first principles of justice, and certainly with 
those of all maritime jurisprudence. I hold, that every act of 
misconduct of the salvors as to the property, fraudulently or 
wantonly done to the injury of the owners at any time, before 
the salvage is decreed, is to be treated in the same way, as if it 
had occurred while the property was in their exclusive posses- 
sion. They are not responsible, indeed, for embezzlement or 
fraud committed by strangers, after the property has passed into 
the custody of the Marshal; nor indeed, before, unless it has 
been occasioned by their own gross negligence. 

But it is not quite correct in point of fact to say, that the 
possession of the salvors was in this case absolutely divested by 
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the custody of the Marshal, under the process. His possession 
is not adverse to that of the salvors ; but the property is deemed 
in the possession of the law for the benefit of all concerned. It 
is notorious, that in practice the Marshal is accustomed to allow 
the salvors to have free access to the property, (at his own 
peril, indeed,) and to place great confidence in them. In the 
present case the master and mate of the Magnolia, superintended 
the delivery, under the direction of the Marshal ; and the mas- 
ter is stated in the evidence to have watched over it during the 
night. He was confided in by all parties for this purpose, and 
if he has abused that confidence, I should hope, that the law 
was strong enough to deal out to him a due measure of retri- 
bution. Suppose, by a connivance between the under officers of 
the Marshal and the salvors, embezzlement should take place, 
after the property is in the custody of the law, what answer 
will it be, that they were criminally liable for the theft, but that 
they stood civi/iter blameless? For myself, I cannot entertain 
a doubt, that salvors are responsible civi/iter for their conduct 
in relation to the salvage property, so long as it is subject to the 
decree of the court. It is a wholesome doctrine ; and it makes 
it the interest, as well as the duty of salvors, to act with good 
faith and never to sleep on their posts, nor to make a merit of 
their frauds. ; 

There is another point raised in the argument, which is ne- 
cessary to be discussed, before we proceed to the examination 
of the facts respecting the asserted embezzlement. The testi- 
mony of the master and the mate, (both of whom are libellants) 
has been taken as evidence in the case, not simply to the facts 
occurring at the time of the salvage service ; but to all the other 
facts in the case touching the embezzlement. Their testimony 
is objected to as incompetent; and its competency must now 
be determined on by the court. 

In general, it may be said, that the rules as to competency 
and incompetency of witnesses known to the common law, are 
adopted in the Court of Admiralty in the exercise of its jurisdic- 
tion as an Instance Court. The proceedings on the prize side 
of the court are of a peculiar nature, and are governed by a 
peculiar mode of practice.’ Generally, speaking, in instance 

1 See 2 Wheaton R. Appx. p. 25, 26. The Die Gebroedres, 5 Rob. 343. 


The Amitie, 5 Rob. 344, note S. C. D. Rob. R» 269 note. Robimett v. The 
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cases, the court of admiralty, deems a person incompetent as a 
witness, who is a party to the cause, or has an interest in the 
event of it. The civil law has the same rule; NVullus idoneus 
testis on re sua intelligitur.' It has accordingly been held by 
some judges, that seamen are not witnesses for each other in 
cases where an embezzlement is charged upon all of them, to 
which they must contribute. ‘This would seem to be correct, 
where all are parties to the suit; but if not, it is a several suit, 
and the decree in one case has no legal bearing on that in an- 
other. In such a case, the objection goes to the credit (as an 
interest in the question) and not strictly to the competency.* 

The rule is not only regularly true in the admiralty, that a 
person is incompetent as a witness, on account of interest ; but 
it is sometimes pressed beyond the rule of the common law. 
Thus, where a joint capture is set up from the party being in 
sight at the time of capture, the testimony of witnesses of the 
ship, asserting to be a joint captor, is not sufficient, per se, to 
found the claim, although they are releasing witnesses.* 

But there are some exceptions to the rule, es to interest, 
founded upon necessity ; such as in cases of salvage, where the 
facts must often come ina great measure, if not exclusively, 
from the salvors themselves. What for instance, could other- 
wise be done in cases of naked derelict, unaccompanied by any 
possibility of getting information from the crew of the deserted 
ship? ‘The constant course of practice has been in salvage 
cases to allow the testimony of salvors to be taken as to the 
facts occurring at the time of the salvage service, and especially 
where they are exclusively within their knowledge.* Of course 
the evidence being of interested persons is in the nature of semi- 
plenary evidence only, and will weigh little, unless corroborated 
by other circumstances. It will be of less weight, where it 
leaves behind it disinterested testimony, which might be taken ; 
and it will greatly be abated in force by opposing testimony 
from persons belonging to the crew of the saved ship. Cases 


1 Dig. Lib. 22. tit. S.e. 10, Domat B. 3. S. art. 6,8. See also the Hope 
2 Gallison Rep. 48. 

2See Hoyt v. Wildfire, 3 John, R. 518. Lewis v. Davis, 3 John. R. 17. 
Spurr v. Pearson, 1 Mason R. 104. 

3 See also La Belle Coquette, 1 Dodson R.18. The John, 1 Dodson R. 
363. The Galen, 2 Dodson R.19. The Arthur, 2 Dodson R. 423, 428. 

4 See the case of the Charlotte Caroline, 1 Dodson R. 192. 
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furnishing a like analogy may be found in the prize court." But 
I am not aware, that the rules of evidence have been relaxed 
beyond this point. Salvors have not been admitted, as far as I 
know, to give testimony to other facts, capable of distinct and 
independent proof; but are admitted, ex necessitate, to such 
only as found the original claim. 

Indeed, in strictness, the testimony of persons, whether sal- 
vors or others, who are parties to the suit, ought not to be taken 
except under a special order of the court for this purpose, 
showing a cause, as is done in the ordinary course of chancery 
proceedings. In the looseness of our practice, it is often done 
without such an order. But it is irregular; and it would be 
well, that the irregularity were corrected, as the court might in 
its order limit the inquiries to matters properly within the scope 
of the exception. 

Upon the whole, my opinion is, that the testimony of the mas- 
ter and the mate of the Magnolia, not being to the res geste of 
the salvage service, but offered as general evidence to all mat- 
ters touching the embezzlement, is inadmissible in point of law, 
and must be suppressed. It is incompetent upon the general 
principle, because it is from parties, who are interested. It is 
within no known exception to that principle, for it is not ex 
necessitate. It might have furnished matter fit for a special 
replication to the charge of embezzlement ; and, if thus put in 
upon oath, it might have been in the nature of an expurgatory re- 
ply. It can now be deemed of no more efficiency in the cause, 
than a proffer of a personal examination and denial of the 
charge upon oath, which has not been accepted on the other 
side ; and which, therefore, relieves the cause from the sugges- 
tion of any voluntary concealment by the parties implicated of 
their own knowledge of the facts. 

But if the testimony were admissible, it could avail but little 
against the opposing testimony of persons not similarly situated. 
If releasing witnesses in the case of a common interest are 
heard with so much reluctance and so much distrust by courts 
of admiralty, that no decree will ordinarily be pronounced upon 
their uncorroborated evidence, how much more forcible must 
be the objection to persons who testify under the strong sense 
of a present, deep, personal interest, and who stand, as it were, 


1 The Galen, 2 Dodson, 19. 
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in vinculis,to disprove a charge made against them of deliberate 
fraud and embezzlement? ‘The law, indeed, with the most 
entire justice, as well as humanity, presumes them innocent of 
such a charge, until it is established by credible evidence. But 
if it is so established, it is difficult to perceive upon what legal 
ground the court could admit the mere denial of the parties, 
however solemn, to outweigh what, it is bound to believe, is 
satisfactory proof. I do not know, indeed, whether under all 
the circumstances of the present case, my judgment is materially 
affected by the consideration, that the testimony of the master 
and mate is in or out of the record. I have gone at large into 
the subject more from a regard to the principles of evidence, 
than from any great importance, which the testimony bears in 
the cause —taken under all its aspects. 

The charge is—that the master and mate of the Magnolia, 
have embezzled a number of barrels and half barrels of flour of 
the cargo of the Boston, of the value of one hundred dollars ; 
and a part of the rigging, furniture and appurtenances of the 
vessel itself, of the value of two hundred dollars. Of course 
the burthen of proof of such a charge is upon the claimants ; 
and the question is, whether it is sufficiently made out in the 
evidence beyond a reasonable doubt. If it is not, the court is 
bound to dismiss it from its consideration ; if it is made out, it 
is equally the duty of the court, however painful to itself, or 
disagreeable to the parties accused, to pronounce the proper 
sentence. 


[The Judge then goes into an examination of the testimony, 
by which he considers the fact of embezzlement by the captain 
and mate to be fully established. | 


My judgment accordingly is, that the decree of the District 
Court, as to the amount of salvage, ought to be affirmed. As 
to the distribution of the salvage there being no appeal, whatever 
might otherwise be my opinion, I do not feel at liberty to disturb 
it. But—TI do decree, that the shares of Captain Davis, both 
as part owner and as master, in the salvage, be decreed forfeit, 
to the owners of the Boston, and cargo; and also, that the share 
of the mate, Kateng, be in like manner decreed forfeit. 
In all other respects the decree of the District Court, is to be 
affirmed ; and under all the circumstances of the case, I shall 
direct the costs of all parties, libellants and claimants, in this 
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court, to be a charge upon the property saved, and to be de- 
ducted therefrom accordingly. Each party here, has prevailed 
to certain extent, and therefore, may well claim some indemnity ; 
and the master and mate, have been sufficiently punished by the 
forfeiture of salvage without attempting to press upon them any 
separable item of the costs. I shall refer it to the clerk to ascer- 
tain and report, what sums are due to the salvors respectively, 
according to the principles of this decree, and the amount of 
the shares of the master and mate, which are decreed to be 
forfeited. 

Decree accordingly. 

For Claimants and Appellants, T. Parsons and W. G. Stearns. 

For Libellants, B. Sumner and I. McLellan, Jr. 


ART. III.—INSURANCE DAMAGE TO SAILS AND RIGGING. 

ADDITION OF DISTINCT LOSSES. 
Tue ship Goldhunter, sailed from Havre, October 2d, 1831, 
for New York, with a cargo and many passengers. Immedi- 
ately after the commencement of the voyage, she experienced 
a gale of wind, and rough sea, which caused her to leak consid- 
erably. On the 3d and 4th of October, and on the 5th and 
6th, the weather was generally rough, with the exception of 
short intervals, during which it appears to have been moderate. 
On the 7th, according to the Protest, there were heavy gales ; 
the ship labored much, and shipped many seas; the foresail 
was split ; the seams on deck opened ; and the vessel continued 
to leak. 

On the Sth, the weather was about the same; the vessel still 
laboring and straining ; the leak continued, and the ship sprung 
her mizzen topsail yard. 

The 9th commenced with light breezes, but there was a rough 
sea, and for most of the day, heavy gales. The long boat was 
‘ fetched away,’ and the vessel continued to labor heavily, and 
to leak in every part of her, and, as is said, sustained other 
damage. 

The 10th, began with heavy gales, but the latter part of the day 
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the weather was moderate. The 11th, commenced with fresh 
gales ; latter part moderate. The 12th, began with light winds, and 
the weather was fine; for a part of the day all sails were set. 
But on the 13th, the weather became rough again, and for a 
part of the day there was a tremendous gale. This was the 
case on the 14th, and on this day the camboose house and long 
boat were carried away, and the foresail and mainsail were 
split. The gale continued until the 15th, when it moderated. 
On the 16th, there was fine weather and all drawing sails were 
set. 17th, light breezes. The 18th, commenced with strong 
gales; split foretopsail. 19th, rough weather; split the jib. 
20th, heavy gales; upper rudder iron carried away by a sea. 
The weather was much the same until the 26th; the provisions 
of the passengers having been damaged in the mean time by 
leakage, and three men having given out from fatigue. On the 
26th, there were tremendous squalls, and the ship sustained the 
following injury, viz. ; split fore and maintopsails and foresail, 
and stove in the bulwarks. 27th, the weather continued much 
the same, but more moderate. On the 29th, it is stated, that 
there were light breezes and good weather, and it was conclud- 
ed to bear away for Fayal, for repairs and supplies. On the 
30th, in a squall three topgallant sails were split. From this 
time to the 11th of November, when the vessel arrived at Fayal, 
the weather appears to have been good. 

The insured claims the whole amount expended by him for 
repairs, (after deducting one third, new for old) made necessary 
by the occurrences on the passage from Havre to Fayal, and 
the insurers object to paying any thing; because as they con- 
tend the injuries specified were the result of ordinary wear and 
tear, occasioned by the operation of ordinary causes, and did 
none of them arise from those extraordinary perils, against 
which it is the object of a policy of insurance to protect and 
indemnify the individual insured. And secondly, if the 
losses specified were of such a nature, that the underwriters 
would be liable to pay for them, admitting them to have been 
of sufficient magnitude, yet as in this case each distinct loss was 
Jess than five per cent, and as there was no one loss or series of 
losses, in any one gale or storm, which amounted to that sum, 
and as all these losses (losses under five per cent) are excepted 
from the policy; therefore, they say, that they are not to be 
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called on to pay for any part of them. Without going at all into 
details, I propose them to state, what I consider to be the rules of 
law, by which this case and cases like this, are to be governed. 

And Ist: Does the damage to the sails and rigging of this 
vessel, on her passage from Havre to Fayal, constitute a claim 
upon the underwriters; or, is this loss to be set down to the 
account of ordinary wear and tear, admitting the damage to 
have exceeded five per cent. upon the sum insured ? 

Unless there is a practice to the contrary, which has prevail- 
ed so long and under such circumstances, that it has acquired 
the force of a custom, which has incorporated itself into, and 
become a part of, the law of the land; 1 am of opinion, that 
there is nothing in the law of insurance as laid down in the 
elementary books, or in adjudged cases, which necessarily ex- 
cludes such a claim. 

If the loss is more than five per cent, and was occasioned by 
a peril insured against, operating in ‘an extraordinary degree,’ 
I see no good reason against the allowance of the claim. I hold 
such a claim good for the same reason, that an injury to the 
hull of a vessel is considered as coming within the meaning and 
intent of the policy, when it is the result of the same peril 
operating in a similar way. It is often difficult to determine, 
whether the degree of the peril is sufficient to bring it within 
the stipulation of indemnity, and hence has arisen the notion, 
entertained by some, that, damage to sails and rigging is not to 
be paid for.’ 

In the case of damage to sails and rigging, one rule and pro- 
bably the true rule, is, to presume such damage to be the result 
of ordinary wear and tear. The presumption should be against 
the insured, and the burthen of proof on him to show, not merely 
that the injury sustained might have been ; but, that it must 
have been occasioned by an extraordinary peril; or a peril 
extraordinary in degree ; and, if the assured can show this, he 
may attempt it, and if successful it will not be a sufficient answer 
for the underwriter to give, that the injury was one which hap- 
pened to sails and rigging, and therefore, not to be paid for. 

Mr. Phillips (Phillips on Inurance, 257) says, ‘ No specific 
rule can be laid down in regard to ropes parted, and sails split 
or blown away. If it appear from the circumstances, that the 


' Phillips on Insurance, 252. Stevens on Average, 152. 
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damage was caused by any extraordinary violence, the effects 
of which could not be guarded against, it is a loss within the 
policy.’ The application of these principles to the facts in this 
particular case is a work of difficulty. Whether the gales 
which happened on the passage to Fayal, as set forth in the 
protest, admitting them to have been as severe as is therein 
stated, were sufficient to have occasioned the damage said to 
have been sustained to a vessel in all respects well found, I pro- 
fess not to be able to determine. It is enough for me to express 
the opinion, that if the assured can show beyond a doubt, that 
like causes operating upon a vessel stanch, strong, well found 
and seaworthy would have produced like effects, and the dam- 
age in any one gale or continued storm amounted to more than 
five per cent. he has a claim upon the underwriters, which he 
can enforce in a court of law. 

2. Distinct losses less than five per cent. are not to be added 
together. 

The clause in the common form of policy is, ‘ nor for any 
partial loss on the goods, or on the vessel or freight, unless it 
amount to five per cent.’ &c. This being the language of the 
policy, it constitutes a part of the express agreement or bargain 
made by the parties. There are in effect two underwriters 
upon the vessel ; the insurer so called, who takes risks of five 
per cent. and upwards, and the assured, who takes those under 
that sum. And whatever may have been the reason of the rule 
originally, it does not follow that because the reason ceases, the 
rule itself should cease. It has been found convenient to adopt 
some general rule, the effect of which would be to protect the 
insurer from trifling claims for losses, which might fairly be 
presumed to be the result of ordinary wear and tear; and to 
avoid the very great inconvenience, which would attend partic- 
ular inquiries of this sort in particular cases, this general rule 
has been adopted and incorporated into the policy. ‘The fact, 
that in any particular case, there is a hardship on one side or 
the other is a reason, why the rule should not be distorted ; but 
it does not excuse either of the parties from fulfilling his agree- 
ment. Losses of five per cent. do not come within the provis- 
ions of the policy, but are expressly excepted. No premium 
is taken for such risks. But in considering the question, the 
difficulty consists in the application of the rule. ‘The rule is a 
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simple one, and not disputed ; that several losses, happening at 
different times, are not to be added. But then, what are dis- 
tinct losses? The opinion of writers on this subject is expressed 
with caution and in guarded language, and they seem to rely 
upon established custom rather than upon judicial decisions. 
Mr. Phillips says, the rule is that when whatever may properly 
be considered the same loss, exceeds the rate at which the ex- 
ception is limited, the assured has a claim.’ 

Stevens says, this is among the cases, which want authority 
to settle them ; but, that the claim for one accident must amount 
to the £3 per cent.” 

Benecke, in 1824, laid it down, that the question depended 
upon custom alone, and that the opinion prevalent at Lloyd’s 
was, that each damage by itself must amount to £3 per cent., 
to make the insurer liable. Hughes expresses the same opinion 
as to the practice.° 

Our own Supreme Court in Brooks v. The Oriental Insur- 
ance Company, 7 Pick. R. 259, say.expressly, that distinct and 
successive losses are not to be added, but the damage from dis- 
asters happening at one time, or in one continued gale, is to be 
considered by itself. 

That case is unlike the one, which is the subject of the pres- 
ent examination, inasmuch as in that case the vessel had, be- 
tween the losses, put into port for repairs. But there does not 
appear to be any difference in principle. The question is, 
whether the losses happened in one storm, or more than one ; 
and, if in more than one, I do not perceive, that it is of any con- 
sequence, how near to each other the several disasters happened, 
unless one disaster is clearly proved to be consequential of the 
other. 

The result is this :— 

1. If the damage in any one continued storm amounted to 
five per cent. the insurer is bound to pay for it, provided it can 
be clearly and satisfactorily proved by the assured to have been 
occasioned by one of the perils insured against. 

2. In the above case, my impression is that the losses hap- 
pening between the 2d, and 10th, the 13th, and 16th, the 18th, 


! Phillips on Insurance, 494. * Stevens on Average, 214. 3 Benecke, 
473. Hughes on Insurance, 223. 
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and 29th, and the loss on the 30th of October, are to be 


considered distinct losses, and are not to be added together to 
make up five per cent. 


¥. O. W- 





ART. 1V.—ON THE DISTINCTION BETWEEN CONDITIONS AND 
LIMITATIONS IN DEEDS AND DEVISES. 


Conpitions are qualities attached to certain estates for the 
benefit of the party creating the interest therein. ‘They pro- 
ceed from the grantor, and if strictly conditions, if they do not 
partake of the nature of covenants are mere/y for the benefit of 
the grantor. The design of a condition is not to modify or 
vary the extent of the estate granted, or to qualify the provisions 
of the grant. It is the familiar learning of this branch of the 
law, that conditions repugnant to the nature of the estate, or 
to the provisions of the deed creating it are void. A condition 
is for the benefit of the grantor, and gives him the power of 
destroying the estate. A covenant is mutual; it contains the 
agreement of both parties, and defines its extent and is conclu- 
sive. A limitation is conclusive of the time of continuance, and 
of the extent of the estate granted. The grantor disposes of 
and limits his whole estate, and by the terms of his grant parts 
with his entire interest. Limitations make void the estate.— 
Conditions render the estate voidable at the election of the 
grantor. They do not avail in any case for the party making 
the breach. He who has broken the condition cannot take 
advantage of his own wrong, and if the contract which is subject 
to the condition contains provisions, which are beneficial to the 
party to whose prejudice the condition has been violated, it is 
most proper, that he should have the privilege of exercising his 
option, whether he will enter to take advantage of the breach of 
conditions, or whether he will submit to a continuance of the 
contract, and exact from the other party a fulfilment of those 
provisions to which that contract may have bound him. And, 
yet manifestly, if the grantor makes his election to uphold the 
contract, he shall not have a double privilege. He shall not be 
permitted to exercise a right, which he has waived. Limitations 
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are imperative. They fix the end and duration of an estate. 
Conditions, are subject not only to the option of the grantor ; 
their breach is not only waivable by him, but they may be and 
often are taken out of: his hands by courts of equity. ‘They not 
only do not absolutely determine the estate by their own force, 
but they are controlled by equity, if the grantor proposes to 
make an inequitable use of them. Courts inquire into the 
morality and public expediency of conditions, and in certain 
cases make void the condition and not the estate, giving an 
effect to grants not contemplated by the parties. A cy. pres 
performance is admitted. Ifthe condition is a pecuniary one, 
a court of chancery always relieves for the breach, by providing 
a subsequent substantial performance, and which differs from 
the provisions of the grant, and it has been maintained, that 
chancery may relieve to a very great extent for the breach of a 
variety of conditions. This is not the place to discuss the pro- 
priety or extent of the doctrine, and we notice cursorily a few 
only of the modifications of conditions to show, that they have 
not alone efficacy to determine an estate. 

In Woodman v. Blake, 2 Vernon 222, it was decided, that 
where one having three daughters, devised land to his eldest 
upon condition, that within six months after his death, she pay 
certain sums to her other two sisters, and if she failed, then he 
devised the land to his second daughter, on the like condition ; 
that the court may delay the time for payment, though the 
premises are devised over. 

The performance of a condition is excused by the act of 
God, by the default of the party for whose benefit it was made. 
In some cases by impossibility of performance, by tender and 
refusal, by a discharge. On the other hand, limitations deter- 
mine the estate, whatever may be their nature. ‘They consti- 
tute the boundaries of the interest granted. It is often ex- 
tremely difficult to determine, whether words which are used 
to point out the termination of an estate, are properly words of 
condition making the estate voidable, or words of limitation 
making the estate to cease. And yet the different estates have 
incidents and qualities so totally unlike, and the consequences 
resulting to the grantee, from the one or the other, are so vastly 
important, that it becomes an interesting inquiry, in what 
manner they are to be distinguished. In certain cases, where 
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the parties have pointed out in their conveyances the event, on 
the happening of which the estate was to be void or voidable, a 
doubt has existed in regard to the nature of the qualifications 
annexed to the estate, which is in a great measure owing to 
the uncertainty and obscurity of technical terms, which have 
been applied to them. 

The general term conditions, has been applied to provisions 
in grants relative to events, which are to render the estate void- 
able, and to those which must occur, before the estate can vest. 
Provisions of the first class are denominated conditions sub- 
sequent, of the latter conditions precedent ; but conditions 
precedent, as is well remarked by Mr. Preston, (‘Treatise on 
Estates, page 40,) are properly speaking limitations, and relate 
to the commencement of the estate. By the old writers con- 
ditions properly so termed are called conditions in deed, and 
limitations conditions in law, and both are generally denominated 
conditions. There is, also, to be remarked a certain degree of 
confusion of terms relating to limitations. Contingent limitations 
and conditional limitations are used sometimes as synonymous and 
convertible terms, though properly applicable to estates essen- 
tially different, and it is quite remarkable, that Mr. Preston, p. 
40. confounds the terms, although he seems to recognize the 
difference. ‘There are limitations in devises, and limitations in 
deeds. Limitations in common law conveyances may be con- 
tingent. Limitations in devises conditional. Both species of 
limitations are properly speaking contingent, a condition annex- 
ed to an estate by devise looses its distinctive character, because 
the testator intended the estate peremptorily to go over on the 
happening or failure of the event, which if found in a qualifica- 
tion annexed to a deed would create a condition 

The intent is presumed otherwise in devises, because the 
testator disposes of his reversion upon which in a deed the con- 
dition is dependent. Fonnerau v. Fonnerau, 3 Ak. 315, and 
yet almost all the English writers have spoken of merely 
contingent limitations as conditional. ‘There are estates pro- 
vided by the terms of a conveyance to take effect on the regular 
expiration of the precedent estates, that are only to take effect 
upon a contingent event, which has no relation to the termina- 
tion of the particular estate. There are other estates provided 
to take effect upon a contingency, which if it occurs brings the 
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precedent estate to a regular termination; and also, gives effect 
to the subseqent estate. These estates are sometimes called 
contingent limitations and sometimes contingent remainders, and 
improperly as we have remarked conditional limitations. The 
controversy between Mr. Douglas and Mr. Fearne, see Fearne 
Con. Rem. p. 10, 14. 6 Ed. Doug. Rep. 727. note, seems 
to be founded upon a misconception of terms as applicable to 
estates determinable upon a contingency; and the case of 
Cogan v. Cogan, Croke, Eliz. 360. relied upon by Mr. Fearne, 
seems not to have been a conditional limitation. 

Contingent limitations by way of executory devise, have also 
been viewed as conditional limitations, and claimed to partake 
of the incidents belonging to conditional estates, Butler’s note 
170. Co. Litt. 241 a. 

A still greater degree of uncertainty has arisen from the 
vagueness attending the terms, which parties have adopted for 
the limitation of estates or for the frame of conditions. The 
words, provi led, upon condition, so that, are said to be properly 
words of condition. The words so /ong as, while, until, words 
of limitation. But a proviso, has the effect of a condition only, 
if it is the speaking of the grantor, and comes alone, and if such 
is the intent. Cromwell’s case, 2 Co. 70. Co. Lit. 203 6.— 
Sometimes it shall be taken as a qualification or limitation ; and 
sometimes it shall amount to a covenant. Quod si contingat, 
makes a condition with conclusion for re-entry by the grantor 
on a breach, Lit. 330. Ad effectum, ea intentione, ad facien- 
dum, make a condition in a devise, because such is the intent 
of the testator, but not in a deed. And he for whose benefit 
they are inserted may in general take advantage of them, as 
creating conditions or trusts. 

Much uncertainty has arisen from the erroneous views, which 
have been taken of the effect and nature of conditions. It has 
been supposed, that their substantial operation was to determine 
the grant on the event provided for ; and that entry on the part 
of the grantor was a mere ceremony ; necessary, indeed, for 
the purpose of revesting the estate; but only asa form. This 
is evident from the language of Lord Coke, Co. Litt. 214 6. 
who says, that if there be a lease for years, upon condition, the 
grantee of the reversion shall take advantage of the breach of 
condition, although he cannot enter ; because the lease for years 

4* 
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is by the breach of the condition ipso facto void, ‘ for a lease for 
years may begin without livery, and so may end without cere- 
mony ; and of a void thing a stranger may take benefit, but not 
of avoidable estate by entry.’ It seems to be assumed, that 
the difference in the two kinds of estates makes the estate to 
which the condition is annexed voidable in the one case, and void 
in the other ; but this is an incorrect view of the subject. The 
nature of the conditions is the same in both cases, and their 
effect is to make the estate of the grantee defeasible at the 
election of the grantor, and Preston says, that the distinction 
mentioned by Lord Coke, has been overruled by a recent de- 
cision, Preston on Estates, p. 48. Where a grant or leoffment 
is made of land to A on condition, remainder to B on breach 
of condition, when the condition is broken the remainder fails 
to take effect. This is supposed by Lord Coke, and in Wms. 
Saunders, p. 287 note 16, a. vol. 1. to be the law, because 
the ceremony of entry was necessary to give effect to the re- 
mainder, and because none could enter but the grantor, and his 
entry vested the estate in himself; and it has been supposed, 
that if the remainder to & had been in a term for years, it would 
upon the breach of condition have taken effect, and the 
difference of the two cases has been ascribed to principles of 
feudal investitures and to the importance of the ceremony of 
entry. It has been decided, however, in Connecticut, ( Chalker 
v. Chalker, 1 Conn. Rep. 79,) where the doctrine of seizin 
and its incidents has not been adopted, that entry was necessary 
on breach of condition to show the election of the grantor to 
restore the estate to himself. Entry is necessary to show, that 
the grantor does not waive the condition, and a subsequent 
estate cannot have effect, because if it take effect at all, it ought 
to derive its inception from the original conveyance ; but its 
existence depends upon a subsequent act of the grantor. 

It would seem, that the condition itself could not be affected 
by subsequent provisions in a deed creating a conditional estate. 
If the provisions of a deed vesting an estate in A. are free from 
uncertainty, and if the conditions annexed have an established 
construction, they cannot be changed by the supposed intentions 
regarding the remainder to B. If the grantor has given A an 
estate determinable upon a condition, that cannot be changed 
into a limitation for the sake of giving effect to the remainder. 
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The intention of the grantor may have been, that the remainder 
should take effect upon the happening of the event of the con- 
dition. He, also, must be presumed to have intended to reserve 
the option of entering or not at bis election. His intention, 
therefore, can only have effect in part. ‘The intention so far as 
it relates to the remainder is inconsistent with rules of law, and 
must, therefore fail. Courts cannot look beyond the provisions 
of a deed, which by apt words create an estate, to other pro- 
visions relating to another estate, for the sake of giving effect to 
the subsequent estate. 

The grantor having declared his intention in regard to the 
first estate and its qualifications, it cannot be affected by a con- 
structive intention gathered from other provisions. The estab- 
lished construction of the terms of a conveyance cannot be 
changed by any supposed intention. And yet, Lord Ch. J. 
Holt, in the observations which feil from him in the case of 
Page v. Hayward, 2 Salkeld, 570; and Blackstone in his 
Commentaries, 2 Vol. p. 155, must have adopted the principle, 
that the legal construction of a deed might yield to the supposed 
intention of the grantor; or, that the grant was absolutely void 
on the happening of the event provided for, by the condition. 
But in the case of Page v. Hayward, it is observable, that the 
remark of Holt, Ch. J. had no relation to the case itself, which 
arose upon a devise; and Lord Holt admits, that the point has 
not been determined in respect to deeds. Blackstone says, 
that though strict words of condition are used, if on breach of 
the condition the estate be limited over to another person, it 
shall be construed a limitation, and not a condition ; because, 
otherwise it would be in the power of the grantor or his repre- 
sentatives to defeat the remainder over. Yet, the case cited by 
Blackstone from Ventris, 199, is a devise ; and we conceive 
that the authorities are nearly uniformly opposed to his views as 
applicable to common law couveyances creating an estate upon 
condition with the remainder over on the occurrence of the 
event. But, if as we maintain, the nature of a condition cannot 
be changed for the sake of upholding a subsequent estate ; it 
becomes important to determine in what event a remainder 
over shall be permitted to have effect, and what is to be the 
test of a condition, which intercepts the passage of the estate or 
of a limitation, which determines one estate and gives effect to 
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another. A condition annexed to an estate may be compared 
to a covenant on the part of the grantee in the alternative ; that 
the grantor shall have the election to reclaim the estate, or to 
maintain the grant divested of the condition, and enforce from 
the grantee performance of the obligations to which it subjects 
him. The effect of such a provision, it is apparent, is in a great 
measure lost by giving it the effect of a peremptory limitation. 
It may be of vast importance to the grantor to enforce the con- 
tract, and it nay be entirely for the interest of the grantee to 
omit the performance of the condition ; if the effect of his neg- 
lect might be to put an end to his obligations. If the govern- 
ment creates a franchise investing certain individuals with im- 
portant rights and the enjoyment of peculiar privileges on 
conditions subsequent to the time, when the grantees of the 
franchise shall have availed themselves fully of the bounty of 
the government, the grantees will not be permitted by a breach 
of the condition and a consequent forfeiture to escape the obli- 
gation of separate covenants imposing upon them the perform- 
ance of onerous duties. Such a result would be highly inequi- 
table and would often enable frauduleot grantees to take advan- 
tage of their own wrong. Suppose the original grant to the 
Charles River Bridge Company had contained provisions, re- 
quiring the Company, to build for the accommodation of the 
public another bridge in 1830, on the site of the present 
Warren Bridge, for which they should thereafter take only one 
half the toll, before receivable from individuals ; provided, that 
unless the Company, in 1825, became bound to the Treasurer 
of the State, to cause the bridge to be finished within a limited 
time, the grant itself should be void. If the condition was 
broken there can be no doubt the grant would still have 
continuance at the option of the government, who might waive 
the breach on the execution of the contract and enforce the 
performance of the covenants. If the Company had actually 
proceeded to build another bridge without giving the bond 
required, and this had been accepted by the government as 
adequate performance, the breach would have been waived. On 
obvious principles it would be waived, also, by a resolve sus- 
pending operations, and the condition would have been entirely 
discharged by interference of the government, by a new con- 
flicting grant, by the creation of new rights different, perhaps, 
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in character ; but exercisable over the same territory, such as 
docks, wharfs, &c.; which might interfere with, and prevent, 
the performance of the conditions. If the grant had contained 
the further provision, that on failure of the company to give the 
bond, the franchise should remain over to the present Warren 
Bridge Company, this remainder would have been void, be- 
cause of the nature and operation of a condition. 

The event provided for in the condition is not one, on the 
happening of which a remainder could take effect ; because 
the ev at does not determine the precedent estate. It may 
en._’ ue grantor to destroy it, but the election so to do is only 
to be manifested by such steps as restore the franchise to the 
government, and make void the grant and all its previsions.— 
The various considerations, (some of which we have alluded to) 
which operate by way of waiver, suspension, or release of the 
condition, cannot be affected by the subsequent provisions of 
the grant, by which a new estate is attempted to be raised. If 
no steps are taken by the government, the subsequent estate in 
remainder is so far from vesting, that the condition is presumed 
to be waived, and even if the grantee in remainder were au- 
thorized to enter upon the enjoyment of the franchise, it would 
be a vain authority. The franchise of the company could not 
be taken except on office found, or by a judgment of seizure 
on a quo warranto, and the effect of such a judgment is to 
restore the franchise to the government. We have illustrated 
our views on the subject of remainders after precedent condi- 
tional estates by the instance of a franchise ; because it partakes 
of the incidents of real property, and is independent of consid- 
erations of merely feudal origin, which are sometimes cited on 
this subject; but to which we maintain it bas no relation. It 
has been said, that no remainder can take effect to the prejudice 
or in exclusion of the particular estate ; but this we conceive is 
not true. ‘There are many limitations taking effect by way of 
remainder on an event, which terminates the particular estate 
and gives effect to the remainder. The true proposition is, that 
the remainder cannot be limited. on any event which destroys 
the particular estate, without immediately giving effect to the 
remainder, or on an event which renders the particular estate 
voidable only. We maintain, that the test applicable to this 
subject is the intent of the party creating the estate, and that 
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we are to be guided by it in determining whether words used 
in conveyances are to operate as conditions or limitations. We 
are not aware of any other safe test. There are certain words, 
which sometimes are decisive of the nature of a conveyance ; in 
another connexion they may receive a different interpretation, 
and they may be controlled by an obvious general intent, and in 
some cases the words and the intent may be so equivocal as to 
make the objects of the parties extremely doubtful. In general, 
however, the intent of the parties is discoverable, and is, 
therefore, decisive of the true construction. We have already 
remarked, that conditions are for the benefit of the grantor as 
between the parties to the contract. They are sometimes for 
the benefit of a stranger. Still the performance is in part, at 
least, the moving cause of the grant; some part of the consid- 
eration ; and presumably for the advantage of the grantor. The 
grantor has the control of the condition. A stranger has no 
privity and cannot discharge the performance. When the con- 
sideration of a grant is executory, and is secured in those pro- 
visions of the grant, the breach of which determines the estate, 
these provisions are construed as conditions and not as limita- 
tions. ‘The consideration or the cause of the grant is often a 
test of its conditions ; for example, if a grant is made by a father 
to his eldest son, of an estate for life, in tail or in fee, containing 
perhaps, covenants on the part of the grantee provided, or 
upon condition, he shall furnish subsistence to the rest of his 
brothers and sisters, or so long as, or while, the grantee shall 
furnish the like support, or until he shall cease to support them, 
the estate is conditional. Here the provisions of the condition 
are a part of the consideration of the grant; and although 
words are used, which in another connexion might have the 
effect to limit the estate, they have here only the effect to 
make the estate determinable at the will of the grantor ; because 
on this construction full operation is given to the whole grant, 
the general intent is effectuated, and the words though proper 
to indicate the absolute termivation of the estate, have no tech- 
nical force and yield to the intent of the parties. 

Conditions may be sometimes distinguished from limitations 
as requiring some act to be done, or abstained from, on the 
performance or neglect of which, the estate is to have an end. 
In such cases it is most reasonable, that the provision for the 
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benefit of the grantor, should be subject to his control. It is 
consequently to be considered a condition, and the breach 
thereof renders the estate merely voidable. As if an estate is 
given to A, provided he shall take the surname of the grantor, 
or habendum to him and his heirs so long as, or while, he or 
they shall continue to use the surname of the grantor. Condi- 
tions sometimes are annexed with the view of deterring the 
grantee from doing a certain act. As if an estate is given to a 
man, provided he shall not reside without the limits of the State 
of New York ; or to a woman for life, provided she shall so long 
remain unmarried. In the first case the object of the grantor, 
is to deter the grantee from a residence abroad ; in the second 
from marrying. In these cases the intent of the party is carried 
into effect by giving the provisions the effect of conditions, 
which make the estate voidable merely, and on the discharge 
of which the estate has by its terms continuance. 

On the other hand, provisions for the eventual determination 
of «a estate are construed as limitations, where it appears to be 
the intention to fix certain bounds to the estate. In certain cases, 
there can be no doubt, where the intention and the terms by 
which it is manifested are clear, as if an estate is given to a 
man during his life, or so long as he shall remain unmarried ; 
or to a woman during her widowhood ; in each of these cases 
the estate must determine on the event, which is made the 
boundary of the interest. But there are many cases where the 
words of the parties are not equally clear. In the two last of 
the above cases the estates granted have all the incidents of a 
life estate, because they may possibly endure so Jong ; and if 
the grants had been expressly for life, the provision, though 
perhaps superfluous, as it respected the nature of the estate, 
would be important as evidence of intention in respect to the 
provision for determining it. If an estate is granted for life, 
provided a son or a widow shall so long remain unmarried, there 
may be alleged to be some uncertainty, because of the repug- 
nancy of the terms. The express grant for life was unnecessary 
to give the incidents of a life estate. It may, therefore, be pre- 
sumed to have reference to the duration of the estate, and we 
are inclined to think, that in all such cases of grants for life, 
the estate is voidable only at the election of the grantor, as this 
construction gives effect to all the terms of the grant, and is 
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more favorable for the grantee. If the estate had been to the 
son a Capulet for life, provided, or so long, as he shall remain 
unmarried to a Montague, there could be no doubt of the inten- 
tion of the grantor to give a life estate; but to deter the grantee 
from marriage by a condition, and yet this construction de- 
pends entirely upon the use of the words ‘ for life,’ which 
though inefficacious for a limitation, are all important if the 
provision, is to be construed asa condition. An intention to 
provide for individuals of a certain race, of a certain manor, 
of a particular place or city, during the existence of a certain 
character, or of a certain relation to the grantor, or to the estate 
granted, may be evidence of the nature of the provisions, which 
are to determine an estate. ‘Thus, if a grant is made by the 
Lord of the Manor of Dale, unto certain persons, provided, or 
so long as, they continue tenants of the Manor of Dale, the re- 
lation of tenancy is the cause of the grant, and the intention is 
manifest, that the estate shall cease with that relation. If cer- 
tain interests in real estate are granted to all the inhabitants of 
a certain city, or to all its inhabitants, provided, or so long as, 
they shall there continue their residence, the interest is intended 
to terminate with the residence or citizenship. Estates may be 
limited to expire on a certain event, and then doubt may arise 
from the words which are used to point out the course of 
descent, while the estate expects the happening of the contin- 
gency, and which are not intended to give the estate continuance 
after the event. ‘They are intended to designate the kind of 
estate, which is granted ; but sometimes they seem repugnant 
to the general intent and to the words which are used to point 
out the estate. The principal uncertainty and doubt on the 
subject has arisen in cases of this character. 

Some cases are mentioned by English writers as conditional 
estate, which have no condition affecting them. And some 
cases are to be found in the old reports, where the remainder 
has been held void, because it was supposed to depend upon a 
conditional determination of the particular estate, when there 
was in fact no condition, and the event provided for, though 
contingent, put an end absolutely to the precedent interest.— 
Mr. Preston, (Treatise on Estates, p. 54,) says that at common 
law, a remainder may be limited to commence on an event, 
which is to determine the particular estate, and cites the case 
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of Arton v. Hoare, Poph. 97, of a gift to A, and his heirs male, 
until an act done; and after the act done to another in fee, and 
3 Rep. 20 a, a gift to A, till his return from Rome, and 
from and after his return from Rome, to B; considering these 
cases, though arising upon conveyances of uses not distinguish- 
able from conveyances at common law. But the same writer 
is of opinion, (p. 56,) that if an estate is limited to the use of A 
and his heirs, provided, that if A should die under 21, the lands 
should remain to B and his heirs ; that the estate to A, is con- 
ditional and consequently, that if limited in a deed it might 
continue beyond that event. Mr. Preston must have supposed, 
that the use of the word provided, distinguished this case from 
the two, that he has cited. Mr. Fearne in his treatise on Con. 
Rem. p. 14, 6th edit. supposes that, if an estate is given to A 
for life, provided, that if the grantor’s son should return from 
the East Indies in two years, the estate of A, should cease and 
go to that son; that the remainder is void, though it would 
be valid in a devise ; because dependent upon a conditional 
estate, and he cites the case of Cogan v. Cogan, Croke Eliz. 
360, where A seized in fee, let to B for life, remainder to C 
for life, provided, that if A should have a son who should live to 
the age of five years, the estate limited to C should cease ; and 
the land remain to that son in tail, and it was adjudged that the 
estate limited to the son was void; because limited on a condi- 
tion to defeat the remainder to C. It is apparent that the court 
in this case must have given the force of a condition to this 
limitation, because of the use of the word provided; for on the 
principles of the cases in Coke and Popham, if the remainder 
to C, had been limited until the son which A might have, should 
attain the age of five years; the estate of C would have been 
absolutely bounded by that contingent event. ‘The same re- 
mark is applicable to the case mentioned by Mr. Fearne, which 
cannot be at all distinguished in principle from the case in 3 
Rep. 20a. In all these cases which we have cited it is observ- 
able, that an interest is created in a third person, over which 
the party creating it has no control ; which is decisive to show, 
that they are not conditional, and the argument against the validity 
of the remainders, as, depending upon the election of the 
grantor to enter, fails. 

In Doug. Rep. 727 note. Mr. Douglas in commenting upon 
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the cases mentioned by Mr. Fearne says, “‘ what difference more 
than what is merely verbal can then be shown to be between 
an estate to A, ‘ ti/l’ C return from Rome, and then to remain 
over to B, and an estate to A provided that, when C returns 
from Rome, it shall thenceforth be to B; and maintains that 
the expressions ‘ till, &c.’ and ‘ then, &c.’ in the first case, are 
exactly convertible with ‘ provided that when,’ &c. ‘it shall 
then,’ &c. in the other.” The case in Croke, and the case 
mentioned by Mr. Fearne are distinguishable from the cases we 
have instanced of an estate to a son or a widow for life, provided 
they shall so long remain unmarried, by the manifest intent; it 
being the principal intent in one case to make the estate shift 
on a given event, in the other to deter the grantees from mar- 
riage ; although the unnecessary grant of an express estate for 
life has a tendency in cases of limitation to create doubt. 

Mr. Butler in the 6th edition of Fearne’s, Con. Rem. p. 10. 
note, introduces a test of limitations and conditions; which we 
believe is entirely insufficient to distinguish them. He con- 
ceives, that if the events for the cesser of an estate are inserted 
into and make a part of the terms for the limitation of the 
interest, that the estate will expire on the happening of the 
event ; but that it is otherwise, if the events are introduced sub- 
sequently to the original limitations and are wholly distinct and 
separate from them. But it is believed, that the distinction 
rests upon higher grounds, and that it is quite unimportant in 
what part of a conveyance a provision is found, the effect of 
which is to manifest the intention of the parties. ‘There is no 
magic in words, or in the manner of their use. Their only 
virtue and object is to point out the intention of the parties.— 
Certain words are said to be more properly expressive of the 
intention to create a condition. But it is only because they 
have ordinarily accompanied a certain intent. But other words 
may express the intention, which is discoverable from the trans- 
action in various ways, and which is assisted and benignly re- 
garded by courts, for the sake of effecting the objects of the 
parties. ‘The natural meaning and import of words is even 
swayed to the intention, and absolute provisions are modified or 
changed to subserve the general intent. The words void and 
cease are made in conveyances of conditional estates, to lose 
their proper and peculiar meaning ; and although the parties 
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declared their intention to be, that the estate shall be void or 
cease, yet, courts uniformly say, that such shall not be the 
effect of the words when it is otherwise ascertainable, that the 
parties intended to make a condition, which causes the estate to 
be void or cease at the election only of the grantor, and not a 
limitation which brings the estate absolutely to an end. We 
have in the various cases which we have stated used words of 
condition and words of limitation indiscriminately to illustrate 
our position, that the intent determines the nature and qualities 
of such provisions. 

In Note 170. to Co. Litt. 241 a. Mr. Butler in comment- 
ing upon the case of Buckworth v. Thirkell, 3 B. & P. 652. 
note, and applying the test to which we have alluded, main- 
tains that the case was erroneously decided. In that case it 
was decided that the husband might be tenant by the curtesy 
on an executory devise. It was an admitted principle of law 
that curtesy attaches to estates, which by the original grant, 
are only to continue until a certain event, after the expiration 
of the fee, but Mr. Butler asserted, that when the fee is de- 
vised in words importing a fee simple, or fee tail, absolute 
and unconditional, but by subsequent words is made determin- 
able upon some particular event, then on the happening of the 
event curtesy ceases with the estates to which it was annexed, 
and because in the case in question the words making a cesser 
of the estate were not inserted in the terms limiting the estate, 
and do not make a part of the same, therefore, he was of opin- 
ion that their effect was to make the devise conditional. And 
as the nature of conditions is to make the estate and all its 
incidents voidable, therefore the estate of the husband might 
be avoided. But the learned commentator seems entirely to 
have overlooked the intention. ‘The case in question arose 
upon an executory devise, which was to take effect absolutely 
on the death of the wife under the age of twenty-one. The 
estate in fee was made absolutely determinable, on this con- 
tingent event which was in no respect like a condition. Lord 
Mansfield said that the necessary points were that the wife be 
seized of an estate of inheritance and that issue should be born. 
He said that curtesy was incident to both absolute and condi- 
tional estates when the wife died without issue inheritable 
which let in the reverter; that in the case in question, there 
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was no condition annexed to the estate of the wife. It was a 
contingent limitation. ‘The husband might be tenant by the 
curtesy though the estate was spent, and he compared it to 
the case of curtesy upon conditional fees at common law. Mr. 
Butler admits that curtesy attaches to estates inberitable, 
which by the original grant are only to continue until a certain 
event; after the expiration of the fee, but not to conditional 
estates, and he maintains that a fee simple conditional, at the 
common law, is an exception to the general rule, and although 
such an estate is properly to be considered as an estate re- 
stricted and limited to a certain course of descent, and the es- 
tate of the donor as a reversion expectant thereupon, yet 
this was understood to be not a limitation, but a condition that 
if there were no such heirs, or if they failed and the donee 
did not alien, it should be lawful for the donor and his heirs to 
enter, and that this entry was not as upon the natural expi- 
ration of a previous estate, but for a condition broken, and 
that the statute de. donis produced no effect upon this condi- 
tion ; but only prevented the tenant in tail from aliening the 
estate. But we apprehend this view of the subject is entirely 
erroneous. ‘The donor enters because the objects of the 
gift have failed. The failure, as observed by Lord Mansfield, 
let in the reverter. ‘The common law judges who treated the 
existence of the estates as dependent upon a condition, had no 
reference to a condition as distinguished from a limitation, or 
to the ordinary consequences of a forfeiture, which gives the 
right of entry to the grantor and without which entry the 
estate might continue. ‘The right.of the donor could not be 
waived. ‘The estate of the donee was wholly at an end, be- 
cause there were no longer any persons in whom it could have 
effect ; if followed by an estate in remainder, this took effect, 
and took away the entry of the donor. The remainder was 
beyond the control of the grantee if the estate was permitted 
to have its regular course, although by the evasions which had 
been sanctioned by the judges, the estate might be defeated. 
There seems to be a perfect analogy between these estates 
and the estate of the wife under the devise in question ; and 
we can only ascribe the fallacious views of Mr. Butler to an 
entire disregard of the intention of the devisor, and to an er- 
roneous application of a test which he considers decisive of the 
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nature of provisions, which render an estate determinable, viz. 
their being found distinct from the terms of limitation. 

Blackstone in his Commentaries, 2 Vol. p. 155, says, that 
if an estate be granted by A to Bon condition that within two 
years B intermarry with C, and on failure thereof, then to D 
and his heirs; this the law construes to be a limitation, and 
not a condition, but we conceive it would be otherwise if the 
estate had been to B and his heirs. If such had been the 
grant, the estate of B would not have absolutely determined 
on the failure to marry C. It is presumed an estate to B for 
two years absolute, was supposed, with livery, to be enlarged 
on compliance with the terms of the condition, to an estate in 
fee, and on failure, that the concurrent limitation should take 
effect. Ifthe limitation is otherwise understood it is manifestly 
inconsistent with the principles which we have stated. The 
performance of the condition if the estate is as we have sup- 
posed, has effect by way of enlarging the estate.’ 


1 Littleton, section 350, says that if land be granted to one with livery of 
seizin for a term of five years upon condition that if he pays 40 marks within 
two years then he shall have the fee, otherwise but a term of five years: that 
immediately on livery he has a fee simple subject to the condition, but that 
on failure to perform the condition, the estate reverts to the grantor. If 
this principle is correct, it is observable, Ist. That the evident intention of 
the paities is otherwise. It was not the intention of the grantor to give a 
fee simple, but a term for years, to be enlarged on condition. 2d. That it 
would seem always to have the effect of defeating all estates in remainder 
limited to take effect after the estate for years, and which are concurrent 
with the supposed conditional fee simple. The only ground on which it 
can be maintained that an estate in fee passes to the grantee is that by the 
livery it is taken out of the grantor: but it appears by the subsequent 
sections of Littleton that livery is controlled by the deed when reference is 
made to it, and that livery may be conditional. In this case the condition 
was a condition precedent. Such are the terms of the deed. It was intended 
that until compliance with the conditions, the grantee should exercise only 
the privileges of a tenant for years. Is it to be supposed, then, that the 
grantee would be dispunishable for waste committed within the two years? 
And if the grantor could bring a writ of waste, it is by virtue of the rever- 
sion. 

If the law is adequate to the preservation of its own principles, it will not 
permit its own forms to be made use of in perversion of justice. In the case 
in question no entry was necessary. There was no forfeiture, but a limita- 
tion which failed, and if the estate had terminated at the end of two years, 
the time limited for the performance of the condition, a remainder there- 
upon, would have taken effect. 

The several cases cited by Lord Coke, show that the incidents of a 
fee were never permitted to be exercised by the grantee, and surely, this 


5* 
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A very different principle is applicable to devises. To 
these, the doctrines of feudal investment have no relation. 
Every thing in a devise derives its effect from the will of the 
testator, which is to be observed throughout by the devisees, 
or all benefits under it wholly waived. <A_ principle which 
has been carried so far that the devise of an estate to the heir 
of which he would be seized by descent, and to another of an 
estate which the heir has in his own right is put by Sir Sam- 
uel Romilly citing Anon. Gilb. Eq. Rep. 15, as said to 
be a case of election Cruise, Tit. 38. Sect. 32. Words which 
in deeds have no eflicacy, in devises have the eflect of con- 
ditions, of limitations, or as creating a trust for carrying into 
effect the intention of the testator ea. intentione, ad effectum, 
in a will are sufficient to create a condition, and the conse- 
quence is, that if the injunction of the testator is not observed, 
the devisee bound thereby, loses his interest, and he for whose 
benefit the provision was made, succeeds him. In a will it is 
the intention of the testator to make a final settlement. From 
the nature of the case he cannot contemplate the exercise of 
an optional choice of remedies, on a violation of his inten- 
tions, and generally the reservation of such a right to his heir 
would tend to defeat the objects of his will. Accordingly 
provisions which in deeds would be treated as conditions, or 
perhaps as trusts only, are considered in devises as limitations. 
In the case of Wellock v. Hammond, Croke, Eliz. 204, de- 
vise was to the wife for life, remainder to John the eldest son, 
he paying to each of his brothers and to his sister forty shil- 
lings within two years after his death. John paid in five 
years. Ifit was a condition there had been no breach, be- 
cause there had been no demand. It was adjudged to be a 


is decisive of the question. If the reversion was in gremio legis or in 
nubibus, it certainly was not in the grantee. Lord Coke in Lord Stafford’s 
case, 8 Rep. 151, noticing the case instanced by Littleton, and the cases 
cited in Co. Litt. 216 b. says, ‘If lessee for years with condition to have fee, 
accepts a release from the lessor to him for his life or in tail, and after- 
wards the condition is performed, he shall never have a fee, because the 
estate for years which is the foundation upon which the fee should increase, 
is by his own acceptance of a greater estate, merged, and has no contin- 
uance.’ From this, we infer that he considered the grantee entitled only 
to an estate until the happening of the condition. When the condition 
is performed the lessee has a fee by relation from the time of the commence- 
ment of the lease. 
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limitation. The same doctrine was held in the case of Crick- 
mere v. Paterson, Croke Eliz. 146. and Fox v. Carline, Croke 
Eliz. 454. and in Boraston’s case. 3 Coke, 21. it was said 
that the inapt word paying, should be construed so as to serve 
as well either the purposes of a condition or a limitation. In 
the several cases cited, the general principle which we have 
contended for throughout is not abandoned, but is modified 
and adapted to a different state of things. In devises the tes- 
tator is disposing of his whole interest, and the reversion, by 
virtue of which be has the benefit of a condition in a grant, 
goes to the devisee; and the devisee has the right of entry 
for the breach, and pro hac vice represents the testator as 
there would be a manifest absurdity in permitting the condi- 
tion to descend to the heir. It seems that the privileges of the 
devisee are analogous to those of a grantor upon the breach 
of condition, for in the case of Wheeler v. Walker, 2 Conn. 
Rep. 196. in which case the devisee was permitted to enter 
for a breach of condition, it was conceded, that where land 
was devised to one he paying a certain sum to an individual, 
to whom the estate was to go over, on failure, he might claim 
performance of the trust, or enter at his election. It seems 
when the estate is not limited over on breach of condition, 
that if the heir is not devisee he shall enter for the breach of 
condition, for in Curtis v. Wolverton, Cro. Jac. 56, devise 
was by a person ‘o his second son, upon condition to pay his 
four daughters £20 each at their full age. It was decided 
that the heir should enter for the breach of condition, for it 
should be expounded according to the common law when it 
was not necessary to expound it otherwise. In various cases 
cited in Mary Portington’s case, 10 Coke 35, it was a question, 
what was the consequence of a breach of condition on which 
a particular estate by devise was rendered determinable with 
remainder over; and it was supposed by some that the remain- 
der destroyed the condition; by others that the entry of the 
heir for the breach destroyed the estate in remainder; and 
in other cases, see Fearne’s Con. Rem. p. 193, 6th edition, it 
was said that as devises did not take effect by livery, therefore 
the entry was not to have the effect to destroy the estate as 
in conveyances at common law, where the entry was to 
countervail the livery, but that the heir entered to hold the 
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particular estate, until the remainder took effect. This was 
in cases where the words used to determine the particular 
estate operated by way of condition, whether properly words 
of condition or not. The latter opinion seems conformable to 
the principles which we have stated as applicable to devises ; 
but Mr. Fearne says, that the question itself has long 
ceased, because it is now decided that the subsequent estate 
shall always rest on the breach of the condition. See Fon- 
nerau v. Fonnerau, ubi supra. Jones v. Westcomb, 1 Eq. 
Ca. Abr. 245. but we cenceive that there are certain cases as 
that mentioned in Plowden, p. 413. where the subsequent 
estate is not to vest until the regular expiration of the partic- 
ular estate ; as when an estate is devised to A for ten years, 
on condition that the devisee pay to the heir at law a certain 
sum, remainder over. After the ten years, it is manifest that 
it is the devisor’s intent that the heir shall enter for the breach 
of condition, and hold until the expiration of the ten years. 
To conclude, it appears that conditions are construed as lim- 
itations, for the sake of giving effect to the intention of the 
testator ; but that conditions which are strictly speaking such, 
receive the same construction as in conveyances at common 
law. They do not determine the estate but at the election of 
the party for whose benefit they are intended. Conditions 
have the same effect in conveyances to uses and trusts as at 
common law, where such is the intent. A condition may be 
annexed to an estate by way of use, as when a feofiment is to 
A on condition of payment of a certain sum at a time speci- 
fied to the feoffor. Shephard’s Touchstone, p. 126. The 
question, however, seldom arises in conveyances of this char- 
acter, from the peculiar nature of use and the rules which 
have been adopted by courts of equity, by virtue of clauses of 
revocation and shifting uses and trusts, give within certain 
restrictions, the feoffors or the feoffees to uses an entire 
control, (analogous to that of the right of entry, on condition 
broken,) over the estates of cestui qui use. 

The Statute of 32 Henry 8. Cap. 34. varies the common 
law doctrine materially. By this statute the grantee of the 
reversion may enter for all breaches of condition inherent, and 
not merely collateral, in the same manner as the grantor be- 
fore the assignment, might have done. 


. —— 
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The Revised Statutes of the State of New York, Part 2, 
Chap. I. Sect. 27. contain the following provisions: “ A 
remainder may be limited on a contingency, which in case it 
should happen will operate to abridge or determine the prece- 
dent estate, and every such remainder shall be construed a 
conditional limitation, and shall have the same effect as such 
a limitation will have by law.” It becomes an important in- 
quiry what is the effect and operation of this statute. We 
consider it as merely declaratory of the common law, which 
undoubtedly is (Preston on Estates, p. 54.) that a remainder, 
whether termed such or a contingent limitation, or improperly 
as in this statute a conditional limitation, shall take effect on 
the happening of a contingent event, which puts an end to the 
precedent estate; as where a gift is to A till his return from 
Rome; and from and after his return to B. Chancellor Kent, 
however, in his Commentaries, Vol. 4. p. 128. in note, 2d 
edition, thinks that the object of this provision was to make 
valid remainders, as conditional limitations, after a particular 
estate determinable upon condition. We conceive such could 
not have been the intention of the framers of this statute, be- 
cause it would be repugnant to the intention of the parties. 
Conditions, if we are right in the view which we have taken 
of them have a fixed legal construction. If a giant is to A for 
life, provided he go to Rome in two years ; and that other- 
wise the estate shall cease ; the construction is the same as if 
the estate had been granted to A on the like condition, and 
that otherwise the estate should cease or have continuance at 
the option of the grantor. An attempt to give efficacy to a 
conditional limitation after sueh a precedent estate would be 
absurd. 

This construction would render valid remainders after a 
condition which had been discharged, waived or relieved by 
courts, as in the above ease from 2 Vern. and would enforce 
the destruction of the particular estate, by a compulsive for- 
feiture, even avainst the will of the parties. We cannot be- 
lieve that such was the intention of the revisers of the stat- 
utes. It could not have been their design to change the in~ 
tention of the parties by making the estate void which by 
their contract is only voidable, and if it was the intention to 
cause the subsequent estate to vest when the grantor should 
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elect to enter, we apprehend that so remarkable a provi- 
sion would have been couched in terms of less ambiguity. In 
conclusion, we will observe, that if such was the design ; the 
general object to give effect to estates of freehold commencing 
in futuro would have been more appropriately effected by 
continuing conveyances to use, which create various and 
important modifications of interest in real property, unknown 
to the conveyances at common law, and which in the State of 
New York have by the late revision been abolished. 


Ss. F. D. 





ART. V.—THE AMERICAN JURIST AND LAW MAGAZINE, 
NO X1IX.—FOR JULY, 1833. 


Tue editors of this very clever magazine, need be under no 
apprehension that we are about to commit them to the tender 
mercies of a reviewer’s scalping knife. We have adopted the 
preceding title in order to introduce an inquiry into the justice 
and propriety of certain angry strictures which appeared in 
the July number, on the Supreme Court of Pennsylvania and 
the reports of its decisions. We can imagine no other cause for 
the writers anger, than the fact of which he complains —that the 
pretensions of a very able lawyer, whom by the way he has 
presented in the attitude of a ‘ candidate’ for the vacant ‘ chief- 
ship,’ were overlooked, though pressed on the executive by 
the bar of Philadelphia almost to a man. Will the court or 
the country never be forgiven for that? The complaint 
which the reviewer makes against the present incumbent, is 
not that he was a rival candidate—the fact is notorious that 
he was not — but that he neglected to reject the appointment 
when tendered to him, in order, like the judges who were as- 
sociated with Lord Mansfield, to enjoy the advantages of 
shining by a reflected light. By the way, the reviewer seems 
not to be at all aware, that the pretensions even of Lord 
Mansfield, were as seriously questioned, in his day, as are 
those of the judges who at present compose the Supreme 
Court of Pennsylvania, and that an inquiry was moved in the 
House of Commons —we speak but from memory — into his 
conduct and fitness. Yet the reputation of that eminent judge 
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survives the enmities of the times. Allowing him, however, 
a clear title to his fame, it is preposterous to say the men who 
were joined with him, borrowed a particle of their fame from 
his superiority, or that the meanest of them were inferior to 
him in a knowledge of the principles and maxims of the com- 
mon law which alone was the law of his court. That he was 
inferior to all of them in a just estimate of the sanctity of pre- 
cedent, and the danger to be apprehended from innovation, 
was manifested by the disorders which his disregard of the 
legal usages of the kingdom introduced into the law — disor- 
ders which continued to agitate the profession till the law was 
restored to its former footing. He was, however, a genius, 
and the confusion which he made in the established parts of 
the law, was perhaps compensated by the order which he in- 
troduced into other parts of it, which were then in their in- 
fancy. He has justly been called the Justinian of the Com- 
mercial Code. 

With the character and motives of the reviewer we have to 
do no further than as they may influence the estimate to be 
made of the justice of two accusations ; and had these accu- 
sations been confined to the limits of the State where all the 
parties concerned are known, instead of having been put forth 
in a journal whose respectability otherwise might give them 
currency abroad, the public would not have been troubled 
with the present notice. Even were they well founded, it 
is to say the least, in bad taste for him to expose the naked- 
ness of the courts of his own State to the gaze of strangers, in 
order to gratify a querulous disposition or avenge himself of 
those whom he is pleased to consider his enemies. But we 
deny them to be well founded, and for this we put ourselves 
on the proof that he has himself adduced. The charges are 
principally a disregard of the statute law —disregard of pre- 
cedent — and disregard of their own opinions and the opinions 
of each other ; to sustain which, particular decisions, and pas- 
sages in the opinions of the judges, have been culled from the 
reports, and it is to be presumed that the strongest and best 
for the purpose were selected. 

In support of the first, the case of Joseph Walker’s estate, 
3 Rawle, 243 is adduced— and it is the only one adduced — 
as an example of the palpable violation of a statute; and as 
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suggesting some reflections on the question, whether any thing 
can be so well established as not to be impeached or over- 
ruled: and it is said, ‘that until the decision in that case, it 


was thought by the profession, in consonance with a positive 
enactment, that the accounts of guardians, executors, and ad- 
ministrators, finally settled according to law, could not be 
appealed from after a year from the confirmation.’ What is 
the statute, and what is the alleged violation of it? The 
enacting clause limits the appeal to a year from the time the 
accounts are finally settled: and the alleged violation is in 
deciding that the accounts are not finally settled till all the 
accounts are settled. Now the legislature has not defined 
what is a final settlement, and that being left to the courts, 
the error, if there is one, is in the construction, and not in a 
disregard of the mandate. But by using the word ‘ finally’ 
the legislature indicate that they supposed there may be ac- 
counts which though settled are still not finally settled, and to 
which the limitation is to be inapplicable: and it is the differ- 
ence between these which is said to have been thought by the 
profession to be without previous foundation. Is it possible 
that the gentlemen of the Philadelphia bar are so little versed 
in the practice of the Orphan’s Court as to be ignorant of a 
distinction which has been perfectly familiar to us in the back 
woods from time immemorial! Let us see. In Richard’s 
appeal, 6 Sergt. & R. 462, decided in Philadelphia so early 
as 1821, the distinction between a partial and a final settle- 
ment was explicitly stated and recognized as being, the one 
the subject of an interlocutory, and the other the subject of a 
definite decree. The question there was whether the confirm- 
ation should discharge the guardian without directly involv- 
ing the ward in personal liability for a balance found against 
him ; and it was determined that it should. ‘An opposite 
rule,’ said the judge, who delivered the opinion of the court, 
‘would be attended with disastrous consequences to the 
ward ; for though thirty days notice is required previously to 
the confirmation of the account, still the previous settlements 
are not unravelled as a matter of course, except when the WHOLE 
is brought up on appeal to the Supreme Court.’ Again in 
McGrew’s appeal, 14 Sergt. & R. 396, decided in 1826, 
when the conclusiveness of the clause in question was partic- 

















1834. ] Pennsylvania Courts and Reports. 65 


ularly considered, it was determined that the confirmation of a 
partial account, does not preclude the court from inquiring 
into errors in it at the settlement of a subsequent account. 
What more did the court determine in Walker’s case? Of 
the two decisions that preceded it, we think it fair to remark, 
that the first of them was in the time of ‘the late able and 
eminent Chief Justice Tilghman’ and by the ‘ former court,’ 
as the reviewer somewhat quaintly calls the three judges of 
which it was constituted at the time, and on whom he professes 
not to intend any reflection; and that the second was the 
unanimous act of the same three judges in conjunction with 
two others appointed the same year, pursuant to an act of 
assembly to auginent their number. One of these decisions 
was pronounced in the hearing of the assembled members of 
the Philadelphia bar, and both were published in the reports 
of the respective periods: yet the reviewer asserts that 
the distinction recognized in Walker’s case had no previous 
existence in the law, and that the profession had never dreamt 
of such a thing. ‘Truly, we were not prepared for such an 
assertion from any one familiar with ‘Pennsylvania Prac- 
tice.’ 

As proof of disregard of precedent Gray v. Brackenridge, 
2 Penn. Reps. 75, is adduced; and this case certainly does 
overrule Mooney v. Lloyd, 5 Sergt. & R. 412, by which it 
had been determined that the law will not raise a promise in 
consideration of services rendered by counsel. Of this last 
case it may be truly said, not only that it was received with 
disapprobation by the counsel ‘ from the interior ’—a form of 
speech intended to express the peculiar respect felt for the 
profession, in the counties west of the permanent bridge, by 
their brethren in the rest of the state— but that its soundness 
was afterwards doubted by Chief Justice Tilghman himself. 
Of judge Gibson’s sentiments in respect to it, we can judge 
only by the alacrity with which he concurred in the judgment 
by which it was overruled. It, however, continued to be a 
favorite of Judge Duncan, at least we have never heard him 
impugn it. No one would defend the morality or justice of 
the rule established by it in the abstract: and the adaptation 
of it to the state of the profession here, where the lawyer is 


both counsel and attorney, would deprive him of compensation 
VOL. XI.—NO. XXI. 
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for which an action could be maintained, even in the country 
from which we have borrowed it. With us the most trouble- 
some and frequently the most lucrative part of a lawyer’s prac- 
tice is that which is the proper business of an attorney in 
England ; and certainly an attorney may recover there. Noone 
now pretends that Mooney v. Lloyd was rightly decided ; and 
the matter comes to this— may a former decision be departed 
from for any reason, or must the errors of a court of the last 
resort be perpetual? Decisions have been overruled by every 
judge that ever sat on any bench; by Chief Justice Tilghman 
himself, in Waler v. Sherman, 8 Sergt. & R. 357, where he 
overrules Parish v. Stevens, 3 Sergt. & R. 298, quorum 
magna pars fuit. Look at the decisions of the Supreme Court 
of New York touching its former decisions on the subject of 
implied warranty on the sale of chattels,— or the retention of 
possession as a badge of fraud. Lord Chancellor Talbot said 
he thought it much better to stick to the known general rules 
than to follow any one particular precedent. Cases in Ch. 
in Lord Talbot’s time, 26, 27. And per Lord Mansfield, 
‘ The law of England would be a strange science indeed if it 
were decided on precedents only. Precedents serve to illus- 
trate principles and to give them a fixed certainty. But the 
law of England which is exclusive of positive law enacted by 
statute, depends upon principles; and these principles run 
through all the cases according as the particular circumstances 
of each have been found to fall within the one or the other 
of them.’ Jones v. Randall, Cowper, 39. ‘But I wish 
not to be understood,’ says Chancellor Kent, 1 Com. 477, 
‘to press too strongly the doctrine of stare decisis, when I re- 
collect that there are one thousand cases to be pointed out in 
the English and American books of reports, which have been 
overruled, doubted or limited in their application. It is pro- 
bable that the records of many courts in this country are re- 
plete with hasty and crude decisions ; and such cases ought 
to be examined without fear and revised without reluctance, 
rather than to have the character of our law impaired, and the 
beauty and harmony destroyed by the perpetuity of error. 
Even a series of decisions is not always conclusive evidence 
of what is the law ; and the revision of a decision very often 
resolves itself into a mere question of expediency, depending 
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upon the consideration of the importance of certainty in the 
rule, and the extent of property to be changed by it.’ How 
admirably are these remarks fitted to the business and condi- 
tion of the Supreme Court of Pennsylvania. In consequence 
of the right of appeal being untrammeled, and the costs of the 
losing party being almost nothing, nearly the entire business 
of the State passes through it in a course of review. Engaged 
as the judges are for eleven months in the year in circuit du- 
ties, or reviewing their own decisions and the decisions of the 
fifty-six courts of Common Pleas, as well as those of the 
Orphan’s and criminal courts, besides determining questions 
on writs of habeas corpus, mandamus and quo warranto, and 
with occasional vacations of but a few days that are insufficient 
for an examination of the reserved cases, it would be strange 
indeed if crude and hasty decisions were not made, and these, 
when discovered, must be removed, or remain like noxious 
weeds blighting their wholesome brothers. 

The case of Howell v. Atkyn, 2 Rawle, 282, is said by 
the reviewer to have overturned Eberle v. Mayer, 1 Rawle, 
366, and to have been overturned itself by the Commonwea'th 
v. Strembeck, 3 Rawle, 341. Let us inquire what was the 
point decided in each of these cases; for that, and not the 
dicta of the judges, is the test. In Eberly v. Mayer it was 
held that the bare leaving of property levied on, in the 
hands of the debtor, even with the plaintiff’s consent, is not 
fraudulent per see; but it was determined that an order given 
by the plaintiff to the sheriff to stay proceedings till further 
directions, is a waiver of his priority in favor of a second ex- 
ecution. ‘These are distinctly the points decided. Then as 
to the Commonwealth v. Strembeck, ‘It is not the practice to 
remove goods ;’ said Judge Rogers in delivering the opinion 
of the court ‘and the fact that they are not so, is not a badge 
of fraud.’ But it was held there precisely as it had been in 
Eberle v. Mayer, ‘that if the plaintiff after having levied an 
execution on personal property directs the sheriff “ to stay pro- 
ecedings till further orders” the levy is gone.’ Now what 
was the decision in Howell v. Atkyn supposed to be over- 
ruled? Barely this, ¢ that if goods levied upon by the sheriff, 
be left in the defendant’s possession with the plaintiff’s per- 
mission, the lien is not lost in favor of a subsequent execution 








68 Pennsylvania Courts and Reports. [Jan. 


unless there is fraud, which may be inferred from cireum- 
stances.’ Where, then, is the contradiction? Howell v. Atkyn, 
is destitute of the distinctive circumstance — the order to stay 
proceedings — which ruled the question in the other two 
cases ; in which as in Howel v. Atkyn, it was determined that 
merely to leave the goods in the hands of the defendant with 
the plaintiff’s consent is not a badge of fraud. Can it be 
possible that these decisions were purposely misrepresented ? 
We are almost compelled to adopt the affirmative by a belief 
that no mind of ordinary intelligence could fail to perceive 
that there is no difference of principle between them ; and by 
the use that is made in many parts of the article of garbled 
expressions of the judges to shew a discrepance which has no 
existence in fact. ‘Thus an expression of Chief Justice Gib- 
son in Kline v. Gathart, 2 Penn. Reps. 490, is adroitly turn- 
ed into a disaflirmance of the principle of Muntorf y. Muntorf, 
2 Rawle, 18, in which it was determined that the rule of the 
English law which exempts an executor plaintiff from costs, 
on a nonsuit or adverse verdict, is not in force in Pennsylva- 
nia. The question in Kline v. Guthart turned on the right 
of an executor to sue in a representative character for an in- 
jury to the assets after having been reduced to possession ; 
and the Chief Justice, it seems, treated it as involving ‘not 
only the payment of costs in certain cases, but the joinder of 
jarring counts in the same declaration.’ Really, when we 
first read the report of Kline v. Guthart, we did not suspect 
that the Chief Justice intended to ground an argument on this 
particular rule as stil] existing among us, but we supposed that 
he was examining the question on original grounds, and as it 
was supposed to be affected by principles of general law ; 
and in that aspect his argument would have been entirely 
legitimate to show what the right of the executor to sue in a 
representative character is now, by causes which originally 
contributed to its present form, even though these causes were 
removed by a statute. 

It would be an imposition on the patience of those professional 
readers in our sister States, for whom our remarks are intended, 
to drag them through all the sinuosities of the reviewer ; and 
we will tax their patience with an examination of but one more 
of his specimens. He has contrasted the case of Campbell v. 
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Stakes, 2 Wendell, 137, with Penrose v. Curren, 3 Rawle, 351, 
in order, as it would seem, to overwhelm all concerned in the 
latter—court, counsel, and reporter—with a sense of the immense 
superiority of the former. Let us measure them as they ought 
to be measured, side by side. In the latter the question arose 
on these facts: the plaintiff let his horse to defendant, an 
infant, to go to a particular place ; the defendant went to a dif- 
ferent place, and killed the animal by hard and cruel driving. 
In the former there was no apparent change of destination ; and 
the animal was returned, before it actually died. In all other 
particulars the circumstances were alike ; and there is no differ- 
ence, therefore, to affect the question of liability. ‘The clan- 
cellor in giving the opinion of the court, in New York, put the 
cause upon a single principle, ‘the contract of an infant,’ said 
he ‘is not void, but voidable at the election of the infant. If a 
horse is let to him to go a journey, there is an implied promise, 
that he will make use of ordinary care and diligence to protect 
the animal f-om injury, and return him at the time agreed upon. 
A bare neglect to do either would not subject him or an adult to 
an action of trespass, the contract remaining in full force. But 
if the infant does any wilful or positive act, which amounts to 
an election on his part to disaffirm the contract, the owner is 
entitled to immediate possession. If he wilfully and intentionally 
injures the animal, an action of trespass lies against him for the 
tort. If he should sell the horse an action of trover would lie, 
and his infancy would not protect him. The case of Vasse v. 
Smith, in the Supreme Court of the United States, (6 Cranch, 
226,) was decided upon this principle.” What principle? that 
a wilful and intentional injury to an animal hired by an infant 
disaffirms the contract and entiles the owner to the immediate 
possession? No such matter. The action in that case was 
maintained on the right of property, the gist being the conver- 
sion, and the manner in which the property came to the defend- 
ant’s hands being but inducement, according to the principle 
stated in Buller’s Nisi Prius, 33: in trespass it will be seen, 
that the manner in which the property came to the defendant’s 
hands is something more than inducement. ‘There was no pre- 
tence of disaffirmance ; in fact it would have been unnecessary, 
as the action would have been equally maintainable against an 
adult. The chancellor then has shown no authority, nor given 
6* 








70 Pennsy’vanin Courts and Reports. {Jan. 


a reason for his principle ; and let us inquire into the soundness 
of a few reasons and authorities which seem to make against it. 

The implied contract on a bailment of the sort seems to be 
larger than the limits assigned to it by the chancellor, and to 
extend to positive as well as negative acts. If the contract be 
not broad enough to give a remedy on it for a positive and 
wilful injury, there can be no remedy at all against an adult ; 
for it will presently be shown, that the abuse of an authority 
created not by the law, but by the party, does not make the 
wrong-doer a trespasser by relation. But take it, that the limits 
he has assigned to its obligation are the true ones, and it will 
perplex the most ingenious mind to discover, how an act which 
is altogether independent of the contract and not performed in 
reference to it, shall nevertheless operate as a disaflirmance of 
it. It would, perhaps, be more favorable to the conclusion of 
the chancellor to assume, that every wilful injury to the animal 
is actually a breach of the contract; and granting it to be so, 
what is the position? Undoubtedly, that every breach of an 
infant’s contract is a disaffirmance of it ; and a disaflirmance not 
to be qualified by explanation so as to prevent it from preclud- 
ing the infant from insisting on the contract, or the protection 
which a person of full age would derive from it. In that aspect, 
so far from being a disaffirmance by the infant, it would rather 
seem to be a diseffirmance by the other party. As the techni- 
cal consequence of an act done, we know of no constrictive 
disaffirmance which is contrary to the actual intent of the party 
in any case. Though an infant can affirm only on coming of 
age, he may disaffirm while within age; and according to the 
maxim ‘ Rodem modo quicquid constituitur, dissolvitur,’ he may 
do it by an act in pais. ‘There is byt one case in the books, 
however, (Willis v. Twambly, 13 Mass. 204,) in which it was 
done otherwise than by pleading or evidence, when he was 
called to respond on the contract. In that case, however, the 
infant’s election was direct, explicit, and expressed to the other 
party in terms; and the disaffirmance was not thought, as in 
Campbell v. Stakes, to result by implication of law. But suppose 
the contract to be at an end, and the parties to be in the state 
they would have been, if there had originally been no more 
than a loan or permission to use the animal, which would cer- 
tainly have entitled the lender to the possession of it as soon as 
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demanded, would an abuse of the original authority to use the 
animal in a particular way, make the infant a trespasser? The 
distinction between a license given by the party and an aathority 
given by the law, was sustained tn the Six Carpenters’ case, 8 
Rep. 146, and has never since been questioned. An abuse of 
the latter makes the offender a trespasser from the beginning 3 
but not so of the former. And so far is this carried, that it has 
been held that the killing of a beast destraired by the grantee 
of a rent charge, does not make him answerable as a trespasser, 
because the right of distress, not being a legal incident of sucha 
rent,exists but by force of a special grant in the deed,1! Inst.142-3. 
And the reason given for it is, that where the authority is given 
by the law and not by the consent of the party, he is entitled to 
the highest security for its faithful execution which the law can 
give him, by making it void in regard to every thing improperly 
done under it; and this on the foundation of the maxim, actus 
legis nemini facit injuriam; but that where he himself gives 
the authority, he has not the same right to be protected, because 
it was his folly to trust a person with authority who bas shown 
himself unworthy of it, and this on the basis of the maxim 
vigilantibus non dormientibus servit lex, 6 Wils. Bac. 561. How 
forcibly is this applicable to an authority entrusted to one who 
has not arrived at years of discretion! It would be a singular 
violation of the humane maxim of the law, in omnibus fere 
minori etate succurritur, if the benefit of the principle were 
denied to an infant, and allowed to a bailee of full age. The 
principle of Campbell v. Stakes, would give an action of tres- 
pass against a child who had dashed to pieces a watch given to 
him as a play thing! Notwithstanding, then, our admiration of 
Chancellor Walworth (and from the proof of ability he has al- 
ready given, we are confident of his ability to sustain the ancient 
reputation of bis court) we must take leave to express a prefer- 
ence for the decision of our own judges: and notwithstanding the 
belief of the reviewer, whose faith, if not his understanding, seems 
to have been convinced by the decision in Campbell v. Stakes, 
that it would, if known, have carried conviction to the understand- 
ing of those judges, we must profess ourselves to be altogether 
incredulous as to the certainty of its effect. To judge from the 
pointed terms in which Judge Rogers spoke of the impolicy of 
resorting to a fiction to deprive infants of the protection provided 
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for them by the common law, it requires no stretch of the 
imagination to suppose he had that decision in his eye. 

The sneer of the reviewer at his remarks on the subject of 
compelling a father to pay the price of his son’s corruption, 
when removed from his immediate care for the purposes of 
education, was entirely gratuitous, for it is notorious that the 
keepers of livery stables, who infest the neighborhood of every 
college, are indirectly the principal panders to vicious in- 
dulgence ; and so sensible of it are they whose experience best 
enables them to judge, that it is a rule of many, perhaps of all 
the colleges in the United States, that no student shall ride 
without having the permission of a professor. But the case of 
Penrose v. Curren, seems to have been introduced not so much 
to disparage the judges who decided it, as to give an opening, 
like that for the sake of which the name of ‘ the incorrigible 
Mr. Peters,’ was introduced for the gratification of some 
personal animosity towards one of the counsel by whom it was 
argued. 

Though his notion that the court is distracted by internal dis- 
cord, is notoriously the coinage of bis own brain, there is some 
truth in his allegation of the too great frequency of dissenting 
opinions. Still much might be said in extenuation of it. Be- 
tween the 30th of April, 1827, and the 29th of November, 1830, 
no less than six vacancies occurred on the bench of this court ; 
and these were to be filled by appointments taken indiscrimi- 
nately from every part of the State; and it is not surprising, 
that Judges thus selected and suddenly brought together, should 
entertain different views, or that an entire want of that training 
which experience alone can give, should have produced an 
unusual degree of contrariety of opinion. Had those gentlemen 
fallen successively into the ranks at more distant intervals, the 
want of discipline in the particular instance would have been 
less frequently evinced and less observable. Experience, how- 
ever, has made the present incumbents less tenacious of indi- 
vidual opinion; and in fact the evil has nearly, if not entirely, 
vanished. Let us take for instance, the last volume of Mr. 
Rawle’s Reports, and we shall find it contains, perhaps, not 
more dissents in proportion to the number of cases, than are 
found in some of the volumes of Wheaton, or Peters, or John- 
son, or Henning and Mumford. 
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The mischief was produced, however, by an accidental con- 
currence of circumstances, which in a State like Pennsylvania, 
where rotation in office is a predominant principle, will return 
at regular periods, if the reformers with whom the reviewer is 
associated, succeed in procuring such an alteration of the consti- 
tution as will make the judges eligible for a term of years.— 
Nothing is better founded in experience, than the adage ‘ new 
judges, new laws,’ for it has been invariably found, that abrupt 
changes of the incumbents of a bench, produce a greater or 
less degree of disorder. 

The bar of Pennsylvania, or ‘ rather that portion who figure 
in these reports,’ ‘are glanced at by the reviewer, to convey 
the idea how far they are responsible for the degenerate char- 
acter of the reports of the present day,’ and all the members of 
the profession are indiscriminately involved in the censure cast 
by the learned Judge, upon the counsel in Roberts v. Beatty, 
2 Penn. Rep. 63, and in the errors of the attorney who filed a 
statement in Penrose v. Curren. But this unfairness is not to 
be wondered at in a writer whose bitter feelings prevent him 
from treating the subject dispassionately, and as the judges of 
the Supreme Court are made to decide, what they never did 
decide ; so the bar by a similar process are charged with faults 
not attributable to them as a body. 

It cannot be denied, that the Judge who delivered the opinion 
of the court in Roberts v. Beatty, had reason to complain of the 
gentlemen concerned in that cause, and it is equally true, that 
in Penrose v. Curren, a declaration and not a statement should 
have been filed. In the latter, carelessness may have caused 
the mistake, or what is more probable the counsel for the 
plaintiff may have been so unlucky as to have perused the dis-~ 
sertation on declarations and statements in | Penn. Practice, 
81 et seq. in which the author does not mention the sort of 
action in which a statement is proper; but leads the reader to 
infer from disjointed extracts of decisions in Pennsylvania, that 
a statement stands in the place of a declaration and is not re- 
stricted to any particular form of action, but was merely intend- 
ed by the legislature to enable suitors ‘to conduct their own 
causes in plain cases.’ The observations then of Judge Ross, 
in Roberts v. Beatty, ‘on that spurious branch of the system of 
litis contestatio, prevalent in Pennsylvania,’ ‘ that seem to fit the 
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case of Curren, as perfectly, as if they had been intended for 
it;’ if introduced into the chapter on declarations and statements 
just referred to, would form a useful addition to it, and prevent 
a repetition of blunders so fatal to the character of ‘ that portion 
of the bar who figure in the Pennsylvania Reports.’ 

One word for the reporters who, with the exception of Mr. 
Binney, are said to rank low in comparison with those in many 
of the Atlantic States. The disadvantages under which the 
present reporters labor, were unfelt by Mr. Binney, as they are 
probably unfelt by the reporters in the States alluded to. Mr. 
Binney began his series in 1809, and published a volume yearly 
tll 1815. In these years few books were published in the 
United States, and fewer decisions of the American courts re- 
ported ; so that the members of the profession were prompt to 
avail themselves of every opportunity to furnish their libraries 
with whatever tended to shed light on the principles of our 
domestic laws and usages. This enabled the publishers of 
Reports, including ‘the spirited Mr. Small,’ to pay a price 
proportionate to the care and labor requisite to report in a style 
befitting the dignity of the decisions. In almost every other 
State a salary is paid to the reporter, and even as respects the 
decisions of the Supreme Court of the United States, the 
patronage of the profession is backed by that of the government. 
Not so in Pennsylvania. When this is considered in connexion 
with the fact, that the pockets of the profession are at present 
perpetually drained not only by new books, but new editions of 
old ones, which often serve no other purpose than to destroy 
the value of those that preceded them, it will not appear strange 
that the labors of the reporters should not receive the proper stim- 
ulus of gain. ‘The patronage of the profession having been thus 
withdrawn or dissipated, the business languished in the hands 
of Messrs. Sergeant and Rawle, until the country bar, impatient 
of the delay, prevailed on Messrs. Penrose and Watts, at the 
expense of great professional sacrifices, to undertake the report- 
ing of the country cases. These gentlemen had, and still have, 
peculiar difficulties to surmount. Without backing from ‘ spirit- 
ed publishers,’ or aid from the government, and with the dis- 
advantage of a residence remote from the great literary mart of 
the State, they were compelled to publish in a quarter where 
bookmaking is not a trade. It is not surprising, therefore, that 
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the mechanical execution of their book, should fall below the 
exigence, or even that the reporters should not have that tact 
in making up the cases, which nothing but the trade of author- 
ship can confer. 

But waiving matter of extenuation, we deny that the Penn- 
sylvania Reports are very remarkable for their defects in any 
respect. ‘The paper is positively good, and with but few ex- 
ceptions, the cases are accurately reported, containing clear 
statements of the facts and pleadings, full outlines of the argu- 
ments of counsel, and accurate marginal abstracts. What more 
would the reviewer have? ‘ The essentials of a case well re- 
ported,’ says Sergeant Wynne, ‘ seem to be, a true state of the 
facts ; the true point before the court; the manner in which it 
came before the court; the true determination; the name and 
date.’ Eunomus, Dialogue, Hl, § 45. By the way, the so 
highly bepraised reports of Mr. Ashmead, are most lamentably 
defective in this last particular ; and, besides, the arguments of 
counsel are seldom given; indeed, in some cases the names of 
the counsel are omitted. We do not, however, dispute the title 
of the printer to his share of the praise. As a sample of the 
errors of Messrs. Penrose and Watts, the reviewer has given 
the syllabus of McMellan v. Hall, 2 Penn. Rep. 73, in which, 
by the omission of a line evidently by the printer, the substance 
of the decision is not stated ; and this, we are told, is a more 
unpardonable blunder in ‘ extracting the marrow of the decision,’ 
than any committed by Mr. Rawle. 

Admitting that the reporters are answerable for the blunders 
of the printer, and waiving all apology on the score of inexpe- 
rience in the business of proof-reading, let us turn to the sylla- 
bus of Barnet v. Barnet, 15 Sergeant and Rawle; 308, and we 
have the ‘marrow of the case,’ extracted thus: * The wife’s 
dower is not barred by a deed executed and acknowledged by 
her with her husband, if it does not appear in the certificate of 
acknowledgment, that the contents of the deed were made 
known to the wire oF THE JusTicE!!! nor, that she did in 
fact know them!!!’ Now, we are not disposed to censure Mr. 
Sergeant or Mr. Rawle, or any one else, for this whimsical 
blunder, and we claim no more than an equal share of indul- 
gence for the reporters in the country, where a regular proof 
reader is not to be had. 

VOL. XI.~—NO, XXI. 7 
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ART. VI—NEW ASSIGNMENT. CASE DOUBTED. 


A picest of the principal cases in the tenth volume of Pick- 
ering’s Reports was published in a late number of the Jurist. 
The volume containing the reports of those cases at large is 
probably now in the hands of most of the members of the pro- 
fession for whose use it is more particularly designed; and each 
one can judge for himself of the soundness of the decisions, 
and of the skill with which they are reported. The general 
reputation of the court and of the reporter is too well establish- 
ed to require to be now asserted or vindicated. We propose, 
on this occasion, to make some remarks upon the decision in 
the case of Boynton v. Willard, reported in this volume, p. 
166, which appears to us to have been based on erroneous 
principles. {f this decision is erroneous, as we believe it to 
be, the high character of the source from which it emanates 
renders it the more necessary that the error should be pointed 
out to the court and to the profession ;—to the court, that the 
first opportunity may be taken to correct it, and to the profes- 
sion, that they may not be led astray by the confidence which 
they justly repose in the court. 

The case as presented by the record and report, so far as is 
necessary for the present investigation, and so far as relates to 
the point on which the case was decided by the court, is 
briefly this. The action was trespass de bonis asportatis. The 
declaration contained two counts; the first alleged that the 
defendant, on the 23d of October, took and carried away two 
tons of the plaintiff’s hay ; the second, that on the 2 Sth of 
December the defendant took and carried away two other tons 
of the plaintiff’s hay. 

The defendant pleads in justification, as to the = mentioned 
in each count, and as to the supposed trespass therein alleged 
to have been committed, that one Clarke, haying recovered a 
judgment against the plaintiff, sued out a writ of execution, 
which, on the 25th of December was delivered to the defend- 
ant, then a deputy sheriff, and that, by virtue of the execution, 
the defendant took the hay on the same day, and subsequently 
sold it, &c. which, he avers, are the same supposed trespasses 
whereof the plaintiff has complained against him. 








1834.] New Assignment.—Case Doubted. 17 


The plaintiff replies and alleges, by way of new assignment, 
that he brought his action, not only for the several trespasses 
attempted to be justified in the plea, but also for that the de- 
fendant, on the 23d of October, before the issuing of the writ 
of execution, and on another and different occasion than by 
virtue of that writ, took and carried away the hay mentioned 
in the first count, which trespass, he avers, is another and 
different trespass from those attempted to be justified in the 
plea. 'To this newly assigned trespass the defendant pleads 
the general issue, which is joined by the plaintiff. 

Upon this issue, in the C. C. Pleas, a verdict was found and 
judgment rendered for the plaintiff. This judgment was re- 
versed in the Supreme Judicial Court, upon the following 
exception taken and filed by the defendant’s counsel, viz. : 

‘ Because the court rendered judgment for the plaintiff, not- 
withstanding there were two acts of trespass or takings charged 
in the declaration, both of which were apparently justified in 
the plea, and abandoned by the new assignment, in which an 
act of trespass was alleged to be a different trespass from those 
attempted to be justified, and although there was no evidence 
of more than two acts of trespass or takings, and the trespass 
proved under the new assignment might have been proved 
under either of the original counts.’ 

The language of this exception is very loose and indefinite, 
and it is somewhat difficult to ascertain its precise meaning. 
It is here presented, however, in the language which the de- 
fendant’s counsel chose to adopt, and in the form in which it 
was sustained by the court. Several other exceptions were 
taken and commented on, but as the judgment of the court of 
common pleas was reversed solely upon that which is above 
stated, it is unnecessary to introduce them. 

The first question presented by the pleadings in this case is, 
what was the plaintiff bound to prove, in order to maintain the 
issue on his part? ‘The exception and the opinion of the 
court appear to be founded on the supposition that the plaintiff, 
upon the issue joined, was bound to prove, at least, three acts 
of trespass. ‘'There was no evidence,’ says the exception, 
‘of more than two acts of trespass.’ ‘Only two trespasses ’ 
say the court, ‘were proved.’ And we would respectfully 
inquire why the plaintiff should be required to prove more 
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than one? Only one was put in issue by the pleadings, viz. 
the taking set forth in the new assignment, and which is alleged 
to have been committed before the issuing of Clarke’s execu- 
tion. All the rest were admitted by the defendant in his plea, 
and waived by the plaintiff in his new assignment. It appears 
by the verdict, that the plaintiff did prove the taking upon 
which the issue was joined, and we are wholly unacquainted 
with any rule of law by which he could be required to prove 
more. ‘The jury are sworn totry the matter in issue between 
the parties, and no other question is before them.’ 1 Stark. 
Ev. 388. No evidence is admissible which does not tend to 
prove or disprove the tssue joined.’ Ib. 387. If these prin- 
ciples are correct the plaintiff was not only not bound, but 
strictly speaking, was not authorized to offer evidence to prove 
more than one trespass or taking, and that the one, the time of 
which was made material by the pleadings, and fixed to have 
been, before the issuing of Clark’s execution. This he did 
prove, and whether the defendant had committed two or twenty 
trespasses at other times, was a question not involved in the 
issue, and evidence of which could have had no tendency to 
prove or disprove it. 

But even if it had been necessary that three trespasses or 
takings should be shown, then we say, three were shown. It 
so appears upon the record, and if the language of the de- 
fendant’s counsel in the exception implies the contrary, it 
cannot be received to contradict the record. We presume, 
however, that the language of the exception means merely 
that the plaintiff, on the trial, offered no direct evidence of 
more than two acts of trespass. But, we repeat, the record 
shows three. Two takings by virtue of the execution are ex- 
pressly admitted and justified by the defendant’s plea, and the 
plaintiff, as appears by the verdict, proved another taking 
before the execution issued, which was denied by the de- 
fendant’s plea of not guilty to the new assignment. By what 
rule of law could the plaintiff be required to do more in order 
to entitle him to judgment? 

The counsel for the defendant and the court appear to us 
to have mistaken the nature and effect of a new assignment. 
The exception says that ‘two acts of trespass are charged in 
the declaration, both of which are apparently justified in the 
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plea, and abandoned by the new assignment.’ ‘The language of 
the court, on this point, is, ‘ the'plaintiff has virtually abandoned 
the charges contained in the writ by newly assigning another 
trespass. ‘'T'o the trespass newly assigned the defendant 
pleaded not guilty, and the plaintiff was bound to prove another 
and different trespass from those charged in the writ.’ ‘ Only 
two trespasses were proved and both might have been given in 
evidence upon the original counts; consequently, neither of 
them could be proved in support of the new assignment.’ 
This, as it appears to us, novel doctrine,” advanced by such 
high authority, forming the basis of the decision and pervading 
all the reasoning of the court in this case, requires some atten- 
tion. What, then, is the true nature and effect of a new as- 
signment? We will answer this question in the language of 
the most approved writers on the science of special pleading. 

‘Where there is an evasive plea, either as to the whole ora 
part of the cause of action, the plaintiff may avoid the effect of 
it by restating the injury for which he meant to declare, with 
more particularity and certainty, consistently, however, with 
the more general complaint in the declaration ; and this is 
termed a new assignment, and may be either as to time, place, 
or other circumstances when material. 1 Chit. 617. 

1 new assignment is used to ascertain with precision and 
exactness the place or time which had been alleged only gen- 
erally in the declaration. It is alsoused to explain that more 
fully which is only apparently answered by the plea. As 
where the plea covers the whole trespass, but mistakes it ; 
that is, does not hit, if I may so say, either wilfully or igno- 
rantly, the whole, or some part of the trespass which the 
plaintiff intended in his declaration, the plaintiff must new 
assign to explain. 1 Saund. 299 b. n. 6. 

A new assignment, when properly made, does not substi- 
tute a new cause of action for that alleged in the declaration. 
but merely states the original one with more particularity, in 
order to repel the effect of the plea. Gould, p. 457. 

A new assignment is properly a repetition of the declara- 
tion, differing only in this, that it distinguishes the tru: 
ground of complaint, as being different from that which is 
covered by the plea. Steph. p. 245. Citations of author- 
ities to the samé effect might be multiplied indefinitely, but it 


certainly cannot be necessary. 
~% 
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A new assignment, then, so far from being a virtual aban- 
donment of the charge contained in the declaration, as is errone- 
ously supposed by the defendant’s counsel and the court, is 
merely a restatement or repetition of that charge with some 
additional circumstances of time, place or otherwise, to distin- 
guish it from that which is admitted and justified by the plea. 
A plaintiff is never permitted to set out, by way of new assign- 
ment, ‘another and different trespass from those charged in 
the writ.’ Such pleading, instead of being a new assignment, 
would be a departare. 

The court, in giving their opinion in this case, say, the 
plaintiff ‘has virtually abandoned the charges contained in 
the writ by newly assigning another trespass which he avers 
is different from those mentioned in the plea; and if so, it is 
different from those mentioned in the writ?’ And why so, 
we would ask? How does it follow that, if the trespass men- 
tioned in the new assignment is different from those mentioned 
in the plea, it must also be different from those mentioned in 
the writ? Because, the court reply, ‘the plea avers that the 
supposed trespasses attempted to be justified are the same 
which are charged in the writ, and this averment is not 
denied.’ Now the plaintiff in his new assignment, expressly 
avers that the trespass for which he brought his action,— the 
trespass mentioned in the first count of his declaration,— is 
another and different trespass from those attempted to be 
justified in the plea. If this is not a denial of identity, in what 
form of words can such denial be made? With this averment 
spread upon the record before them, how could the court be 
ignorant of the fact, that the defendant’s averment of identity 
was denied? Indeed they were not ignorant of it. In the 
very same sentence which we have quoted, they expressly 
say that the plaintiff avers the trespass newly assigned ; that 
is, the trespass mentioned in the first count, to be ‘ different 
from those mentioned in the plea,’ and yet they add that the 
defendant’s averment of identity ‘is not denied.’ There is 
certainly some obscurity, and it seems to us, inconsistency, in 
this respect, in the opinion as reported. 

The court proceed to say; ‘ T’o the trespass newly assign- 
ed the defendant pleaded not guilty, and the plaintiff was 
bound to prove another and different trespass from those 
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charged in the writ.’ Here again, appears the mistake as to 
the nature of the new assignment. The defendant, by his 
plea, had apparently admitted the two acts of supposed tres- 
pass stated in the declaration, and justified both by virtue of 
the execution. But these takings by virtue of the execution 
were not, in truth and in fact, the trespass for which the action 
was brought, and to which the first count in the original de- 
claration was intended to apply. The action was in fact 
brought for a trespass committed at another time and before 
the issuing of the execution. ‘This trespass the defendant, by 
‘his plea, had evaded, and a new assignment was therefore ne- 
cessary, to explain the matter. The plaintiff accordingly 
made a new assignment, not of a different trespass from that 
charged in the writ, as erroneously supposed by the court, but 
by restating the original one charged in the first count, with 
more particularity, in order to distinguish it from that which 
is admitted and covered by the plea, and to repel the effect of 
the plea. This trespass, the defendant’s plea, to use the ex- 
pressive language of Sergeant Williams before cited, ded not 
hit. By his plea of not gui/ty to the new assignment of it, 
he denied it. The plaintiff, as appears by the verdict of the 
jury, proved it. ‘This was the only matter in issue between 
the parties, and being found by the jury for the plaintiff, one 
might reasonably suppose he was, by every principle of law, 
entitled to judgment. But because, as it appears, the plain- 
tiff did not prove a trespass which was not charged in the writ, 
nor, in any way, involved in the issue, the verdict was set aside. 

The court next proceed to remark, in substance, that the 
plaintiff had no right to give evidence, on the trial, of the 
trespass mentioned in his first count. And why? Because 
they say he ‘ was estopped to prove the trespass by his aver- 
ment that the trespass newly assigned was a different one.’ 
Where, we would respectfully inquire, is this suicidal aver- 
ment of the plaintiff to be found? Certainly not upon the 
record as the case is reported, for there the plaintiff avers in 
substance, as he was bound to do, that the trespass newly as- 
signed is the same trespass mentioned in his first count, and 
not a different one. The court had before, as we have at- 
tempted to show, erroneously assumed the principle, that a 
new assignment must be of a different trespass from that men- 








82 New Assignment.—Case Doubted. (Jan. 


tioned in the original count. They had then erroneously in- 
ferred that they were different, in this case, from the fact 
that the defendant averred the supposed trespasses mentioned 
in his plea to be the same which were charged in the writ, and 
from the mistaken assumption that this averment was not de- 
nied ; and from this, as it appears to us, mistaken inference, 
they pass, in the next sentence, to a direct affirmation, that 
the plaintiff had averred the trespass newly assigned, to be 
different from that mentioned in the writ. For ourselves, we 
are unable to reconcile these statements and reasonings of the 
court with the facts appearing in the case as reported. 

The court then proceed: ‘He (the plaintiff) should have 
replied, and traversed the justification, and as the facts appear, 
he would have been entitled to recover on the first count.’ 
We question the whole of this proposition. It does not seem 
to us, as the facts appear, that the plaintiff should have replied 
and traversed the justification. It does not seem to us that, if 
he had so pleaded, the facts could have been legally made to 
appear as they now appear. Nor does it seem to us that if, 
through any inadvertence, the facts had so appeared in evi- 
dence, the plaintiff, without the new assignment, would have 
been entitled to recover on either count. We shall attempt 
to establish these several points. 

The plaintiff declares for two and only two acts of trespass, 
committed by the defendant by taking and carrying away the 
plaintiff’s hay. The times and quantity are immaterial. The 
defendant, in his plea, apparently, expressly admits both tak- 
ings, justifies them by virtue of the execution in favor of 
Clarke, and avers that these are the same supposed trespasses 
mentioned in the declaration. ‘The plea is unquestionably 
good and pleaded in the usual form. It apparently expressly 
confesses, and, if true, completely answers and avoids the 
whole apparent gravamen of the plaintiff’s declaration. It is 
true, so far as the facts alleged in justification of the supposed 
trespasses therein mentioned are concerned. It ts true, that 
the defendant, a deputy sheriff, had such an execution. It is 
true, that he took the plaintiff’s hay twice, by virtue of that 
execution. It is true, that he was legally justified in so doing. 
The plaintiff admits all this. The plea is sufficient in itself ; 
it sets forth facts which are a complete justification of the tres- 
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passes which it purports to justify; and the facts so set forth 
are admitted by the plaintiff to be true. Why then should 
he traverse them? A traverse of the justification, under such 
circumstances, would have been utterly futile ; and therefore it 
should not have been made. So much for our first point. 
Our second point is, that if the plaintiff had simply travers- 
ed the defendant’s justification without a new assignment, the 
facts could not legally have been made to appear as they now 
appear. In other words, the plaintiff could not, upon an issue 
joined on such a replication, have been permitted to prove the 
trespass mentioned in his new assignment, which, as it now 
appears, was the very trespass for which his action was brought. 
Suppose, then, the plaintiff had, instead of newly assigning, 
replied and traversed, as the court say he should, the defend- 
ant’s justification, and issue had been joined thereon. By this 
replication the plaintiff would have admitted that his action 
was brought for the same two trespasses mentioned in the plea 
and for no other. He could not, in his replication, have tra- 
versed the facts stated in the defendant’s plea, and also denied 
the defendant’s averment that the trespasses mentioned in his 
plea were the same which were mentioned in the declaration ; 
because such pleading would have been bad for duplicity. 
Neither could he deny this averment of the defendant, with- 
out a new assignment of another trespass. 3 Lev. 92. Let 
us then suppose the parties had gone to trial upon such a state 
of the pleadings as the court say should have been adopted. 
The only question to be tried on this issue would have been, 
whether the defendant took the hay mentioned in his plea, by 
virtue of the execution, and proceeded regularly in the seizure 
and sale. Every fact involved in this issue, would have been 
conclusively established in favor of the defendant by the pro- 
duction of the execution with his return thereon. In this state 
of the case the plaintiff could not have been permitted to prove 
another trespass,—a trespass committed before the execution 
issued,— because this fact, if true, was not involved in the 
issue, and because the plaintiff had admitted by his pleadings 
that this other trespass, if committed, was not the trespass for 
which his action was brought. We have thus, we think, es- 
tablished our second point. The facts, as they now appear, 
could not legally have been made to appear on an issue joined 
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on a traverse of the defendant’s justification because, on such 
an issue, the plaintiff would have been precluded from proving 
the material, the essential fact, which now does appear,— the 
fact that the defendant, besides the two acts of trespass which 
he has admitted and justified, committed also a third, which 
he did not attempt to justify, and that the latter was the tres- 
pass for which this action was brought. 

Our third and last point is, that if, through any inadvert- 
ence, the facts, as they now appear, had been admitted in 
evidence, and had even been established by a special verdict of 
the jury, the plaintiff would not, without the new assignment, 
and upon an issue joined merely on a traverse of the defend- 
ant’s justification, have been entitled to recover on either count. 
The plaintiff brought his action, we repeat, for two and only 
two acts of trespass. ‘The defendant confesses and justifies 
two acts of trespass which he avers are the same for which the 
action was brought. By merely traversing the justification, 
the plaintiff would have admitted that his action was brought 
for the two acts admitted and justified and for no others. ‘The 
truth of the justification, the only question in issue, would, as 
we have seen, have been conclusively proved in favor of the 
defendant by the execution and return thereon, and there 
would have been an end of the plaintiff’s case. ‘The verdict 
upon the issue thus joined must have been for the defendant. 
But let us suppose, if such a proceeding is supposable, that 
the court had permitted the plaintiff, after the defendant had 
proved his justification, to offer evidence to prove that the 
defendant had, at other times before the issuing of the execu- 
tion, committed twenty other acts of trespass of a similar char- 
acter, and suppose the jury, after finding the issue for the de- 
fendant, had proceeded to find that the defendant had in fact 
committed those twenty other acts. Still we say, the plaintiff 
could not, in this action, have availed himself of any one of 
them without a new assignment, for this plain and simple rea- 
son,— because it would have appeared to the court, upon an 
inspection of the record and the admissions therein contained, 
that the plaintiff had not brought his action for them. Such 
a finding by the jury would, therefore, have been extra-judicial, 
and void. Ifthe jury, in their verdict, find facts not involved 
in the issue, not properly submitted to them, or which they 
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have no authority to find, such extra-judicial finding will be 
rejected as surplusage, and judgment will be rendered on that 
part of the verdict in which the regular issue is found. 6 Mass. 
303. Bacon v. Callender. 

But the court has undertaken to obviate this difficulty. It 
was suggested in the argument of the plaintiff’s counsel, and 
is thus summarily disposed of. ‘It is said that this (a tra- 
verse of the justification) would be an admission that the tres- 
pass attempted to be justified, was the same charged in the 
writ ; but how could such an admission prejudice the plaintiff, 
if he traversed the fact that the property was first taken on 
the execution? There certainly could have been no difficulty 
in this form of pleading.’ Now it seems to us that there 
would have been a very serious difficulty in the form of plead- 
ing above suggested. We believe that no precedent or au- 
thority can be produced in support of such a form of plead- 
ing. We regret that the court did not proceed to state, a little 
more clearly and definitely, the form in which such a replica- 
tion should have been presented. In the absence of such a 
specific direction, we may, perhaps, perceive, with sufficient 
certainty, what such a replication must contain. It must, in 
the first place, contain a traverse of the justification. This 
alone would not answer the plaintiff’s purpose, because, as 
the court admit, this alone would be an admission that the 
trespass attempted to be justified was the same charged in the 
writ. The replication must therefore proceed and traverse 
the additional fact, that the property was first taken on the 
execution. ‘The replication in this case then must have pre- 
sented the singular anomaly of a double traverse. It must 
have contained, in order to have answered the plaintiff’s pur- 
pose and the court’s description of it, two distinct traverses, 
presenting two separate points of controversy, and two distinct 
issuable matters. If such a replication would not be bad for 
duplicity, we have read the law of special pleading to little 
purpose. 

But this is not the only objection to such a form of plead- 
ing. <A traverse must, according to the rules of pleading and 
the obvious meaning of the term, be of some matter averred 
on the other side. Now there is no averment in the plea, that 
the property was first taken on the execution, and consequently 
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a traverse of that fact in the replication would have been pre- 
mature, improper and inadmissible. It would have been, at 
best, nothing more than the denial of a fact which can hardly 
be said to be argumentatively implied from any thing contained 
in the plea. If, therefore, the property was, in fact, taken 
before the issuing of the execution by virtue of which the de- 
fendant attempted to justify, the only possible way in which 
the plaintiff could avail himself of that fact, was by distinctly 
averring it, as he has done, by means of anew assignment, and 
not by traversing, as the court say he should have done, the 
converse of that proposition before it had been affirmed on the 
other side. 

It is true the plaintiff might have put in issue the whole of 
the matter contained in both the traverses above mentioned ; 
but not by the form of pleading suggested by the court. He 
might have traversed the justification in its application to the 
second count, and then newly assigned, as he has done, as to 
the first count. We believe this is the only correct method 
of pleading by which both objects could have been accom- 
plished. ‘This, however, the plaintiff was not bound to do. 
Satisfied, as he appears to have been, that the whole matter 
contained in the plea of justification was true in its application 
to the second count, he certainly was not bound to encumber 
the record and embarrass the trial by traversing it. He there- 
fore adopted, as he well might, the more simple and judicious 
course of virtually waiving the second count, thereby admit- 
ting the justification as applicable to that count, and newly 
assigning as to the other. So far from being censurable for 
this course, it appears to us to be a proof of his skill and fair- 
ness in legal tactics. 

‘The whole embarrassment,’ say the court, ‘has arisen in 
consequence of the new assignment, which was unnecessary 
and improper.’ We have endeavored to show, and think we 
have shown, that the new assignment was not only necessary 
and proper, but essential to the plaintiff’s case ; and that he 
could, in no other way, have presented to the court and jury the 
issue, which he originally intended to try. If the new assign- 
ment, in the case under consideration, was unnecessary and im- 
proper, we can imagine no case in which a new assignment can 
be necessary, and the whole law on this subject is, at best, but 
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a useless and embarrassing excrescence. Without the new 
assignment the plaintiff would have been tricked out of his case 
by the evasive plea of the defendant; for an issue joined on a 
traverse of the justification must, as we have shown, have been 
found for the defendant, and he would thus have succeeded in 
his defence ; though, as it now appears, he was guilty of at least 
one of the trespasses for which the action was brought. 

In examining the reasoning and opinion of the court thus far, 
we have omitted to notice some of their remarks, because we 
considered them immaterial in the present investigation. But 
lest it should be supposed, that those remarks contain some 
principle or explanation necessary to a full understanding of the 
case and of the grounds of the decision, we will here insert 
them. ‘The plaintiff in his declaration,’ say the court, ‘ has 
charged two distinct acts of trespass; and these acts the de- 
fendant, in his plea, has undertaken to justify. Whether the 
plea is a gcod and sufficient justification, is not the question. If 
it is insufficient, the plaintiff should have traversed it or demur- 
red.’ All this is very well, taken in the sense probably intended 
by the court, though not, perhaps, expressed with very rigid 
accuracy ; since if the plea is, strictly speaking, insufficient, the 
plaintiff should not either new assign or traverse, but demur. 

In another paragraph the court say, ‘we cannot admit that 
the plaintiff had a right to give evidence on the trial, of the tres- 
pass mentioned in his first count, on the ground assumed by his 
counsel, who contend that the evidence was rightfully admitted, 
because the plea was no sufficient justification of that trespass. 
But-this is immaterial ; the sufficiency of the plea cannot be 
considered thus incidentally.’ ‘To this doctrine in the abstract, 
we yield a ready assent. If the plaintiff’s counsel did contend, 
(which does not appear from his argument as reported,) that 
the evidence of the trespass mentioned in his first count was 
admissible, merely because the defendant’s special plea was no 
sufficient justification of the trespass therein mentioned, as that 
count originally stood, he reasoned very inconsequentially, not 
to say absurdly. It is, however, by no means impossible, that 
the court misunderstood the argument of the plaintiff’s counsel 
in this particular. We are the more inclined to conjecture, that 
they did inadvertently fall into this mistake, because upon look- 
ing into the report of this argument, the reverse of what is above 
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stated by the court, seems to be clearly implied. The plaintiff’s 
counsel there expressly says, ‘a demurrer to the justification 
would clearly have been bad, as the declaration is apparently 
answered by the plea.’ The whole argument as reported, is 
founded on the supposition that the plea was a sufficient justifi- 
cation of the charge contained in the first count, in its original 
form ; and it is very singular, if he thereupon immediately re- 
versed his position and offered the argument imputed to him by 
the court. He might have urged with great force, truth and 
propriety, that the plea of the defendant was not only no suffi- 
cient justification, but that it was no answer at all, to the charge 
contained in the first count, as that charge was restated and 
explained in the new assignment. ‘To the trespass thus re- 
stated and explained, the justification set forth in the plea was 
not applicable. ‘The defendant never pretended to offer it as 
an answer to this charge. His only answer to this charge was 
a denial of its truth, and upon this the issue was joined. And 
could no evidence be rightfully admitted to prove it? Some- 
thing of this kind might, we repeat, have been urged by the 
plaintiff’s counsel ; and might have been misunderstood by the 
court; and this, indeed, seems to us to be in fact, the sub- 
stance and effect of the argument of the plaintiff’s counsel as 
reported. All this, however, is rather incidental, and we have 
introduced it merely, that the reader may have before him, 
without referring to the volume, the whole of the reasoning and 
remarks of the court upon the point on which the case was 
decided. 

There is one other proposition contained in the exception and 
repeated by the court, which, as it seems to be relied on in 
support of the decision, may require a further passing notice. 
The exception says ‘ the trespass proved under the new assign- 
ment might have been proved under either of the original 
counts ;’ and the court repeat, that both the trespasses proved 
‘ might have been given in evidence upon the original counts.’ 
Now, if they mean, by this proposition, that upon a plea of not 
guilty to the original counts, the trespass proved under the new 
assignment might have been proved under either of the original 
counts, the proposition is true. But in this sense it has no bear- 
ing on the case as now presented, because the general issue is 
not pleaded to either count. If they mean that, upon an issue 
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taken upon a traverse of the justification, this trespass might 
have been proved under either of the original counts, the pro- 
position is not correct. We have already shown, we think, 
that upon such an issue and without the new assignment, the 
plaintiff must have been precluded from offering any evidence 
of this trespass, because it would not have been involved in the 
issue. Strictly speaking, the plaintiff on such an issue, could 
not have given evidence of any trespass whatever, because there 
would have been no burthen of proof resting on him. All the 
acts of trespass about which any question could have been 
made, would have been admitted by the pleadings, and there- 
fore not to be proved by evidence dehors the record. The 
proposition, therefore, in the sense in which it is true, has no 
bearing on the case as now presented; and in the sense in 
which it has a bearing on the case it is incorrect. 

There is one other meaning which may possibly be attributed 
to the proposition under consideration. It may be supposed to 
mean, that the trespass proved under the new assignment might 
have been proved under either of the original counts as the issue 
now stands. In this sense it is partly true and partly incorrect. 
It could not have been given in evidence on the second count, 
because that count is waived by the pleadings ; but it is true, 
as we contend, that it might have been given in evidence, as 
in fact it was, on the first count, as that count is restated and 
explained by the new assignment. This is the precise pro- 
position which we have been endeavoring to establish, but which 
the court did not sanction. It is evident, therefore, that this 
cannot be the sense in which the proposition was intended to 
be used by the court. 

The court proceeded to draw an inference from their propo- 
sition. Both trespasses ‘might have been given in evidence 
upon the original counts ; consequently, neither of them could be 
proved in support of the new assignment.’ Now this consequence 
appears to us to be directly the reverse of the true one. In 
the sense in which the proposition from which the inference is 
drawn is true, the inference itself is wrong. Let us see, if it is 
not so. ‘The trespass newly assigned might, if the general issue 
alone had been originally pleaded, have been given in evidence 
on the original count. This is the true proposition. But the 
pew assignment is, and necessarily must be of the same, tdenticaé 
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trespass mentioned in the original count, and of no other.— 
Consequently — and is not this consequence irresistible ?— the 
same trespass which might have been given in evidence upon a 
plea of not guilty to the origina! count, not only may, but must 
be given in evidence upon the same plea to the new assign- 
ment. If then, the proposition stated in the exception and 
adopted by the court is true, the inference drawn from it by the 
court does not follow ; and if the proposition is not true, then 
the inference is entitled to no more weight than its premises 

We come now to the close of the reasoning and opinion of 
the court. That we may avoid misrepresenting it, we will quote 
it in the language of the report. ‘The plaintiff might have 
newly assigned the first trespass as to time, by averring that 
it was committed before the execution issued, under which the 
defendant attempted to justify.’ And this, we say, is precisely 
what the plaintiff has done. In his new assignment he expressly 
avers that the defendant, before the issuing of the writ of ex- 
ecution, &c. took and carried away the hay mentioned in the 
first count. ‘ But then he should have omitted the averment 
that it was another trespass.’ And he has omitted that aver- 
inent. He has therefore done, precisely what the court say he 
might have done ; he has omitted, precisely what the court say 
he should have omitted, and what is the consequence? ‘ In 
failing to prove this averment’— that is to say, in failing to 
prove an averment which he omitted to make ; which the court 
say he should have omitted ; which he could not have made 
without being guilty of a departure in pleading, which would 
have been fatal to his Gase on demurrer; an averment which is 
not to be found on the record and not involved in the issue ; 
‘in failing to prove this averment, he failed to support the issue 
on his part, and the verdict should have been for the defendant.’ 

We commenced an examination of this case, in the first place, 
with the expectation, founded on long experience in other eases, 
that a careful review of the reasoning which led to the decision 
would satisfy us of its correctness, though at first view it appeared 
to be erroneous. In this expectation we have been disappointed. 
This disappointment led us to re-examine and refleet upon the 
argument, but without producing the expected result. On the 
contrary a more thorough and extensive investigation has served 
to establish still more firmly the conviction, that the whole 
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reasoning and decision of the court is founded in error. Our 
reasons for this conviction are here presented. 

The court cited no authorites in support of their decision.— 
We, therefore, turned to the cases cited by the defendant’s 
counsel. If the court had taken time to examine those cases 
with that discrimination which usually distinguishes their inves- 
tigations, they must, we think, have perceived that those cases 
furnished scarcely a semblance, and certainly not the slightest 
reality of an authority for their decision in this case. This 
might easily be shown by stating those cases in detail, and 
pointing out the obvious distinctions between them and the case 
which we have now been reviewing. We might, also, if we 
deemed it necessary, cite authorities in support of all the posi- 
tions, we have attempted to establish. But this article is already 
extended far beyond its anticipated limits. We will, therefore, 
only add, that an occasional error of judgment or mistake of 
principle, like that which we have attempted to point out, ought 
not to surprize us, or impair our confidence in the court; especially 
when we take into consideration their multifarious, intricate, and 
arduous labors. ‘The burthen of their duties is greater than 
ought to be imposed on any men, and we hope the legislature 
will no longer be restrained, by a spirit of mistaken economy, 
from yielding them a slight relief by, at least, adding one to the 
number of members. 


ART. VIL.—OHIO LEGISLATION. 


The Statutes of Ohio, and of the North Western Territory, 
adopted or enacted from 1788, to 1833 inclusive ; together 
with the Ordinance of 1787; the Constitutions of Ohio, 
and of the United States ; and various public instruments 
and acts of Congress ; illustrated by a preliminary sketch 
of the History of Ohio, numerous references and notes, and 
copious indexes. Vol. 1. Edited by Saumon P. Cuase. 
Cincinnati, published’ by Corey & Fairbank. 1833. 


Tue history of Ohio embraces a period of only forty-six years. 


Bat in this brief space her legislation had amounted to fifty-one 
8 * 
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volumes ; namely, seven volumes of Territorial laws, thirty-two 
volumes of general State laws, and twelve volumes of local 
laws. ‘The legislation of the State commenced in 1802, since 
which time, besides the annual alterations and additions, there 
have been five professed general revisions. In the mean time, 
so few copies of the earliest laws had been printed, and so many 
of those had been lost, that it had become literally impossible 
to procure a complete set. Of the laws of 1792, but a single 
copy is known to have existed in the State. Yet so short a 
time has elapsed since the earliest of these laws was repealed, 
that there is scarcely one which may not affect the present 
rights of our citizens. Under these circumstances it was matter 
of surprize, that public provision had not long since been made 
for re-printing these laws. But an undertaking so important in 
every point of view was left to the enterprize of private indi- 
viduals. 

The entire work whose title stands at the head of this article 
will occupy three large octavo volumes of about eight hundred 
pages each. The first volume is now before us, which comes 
down to 1810. And the first remark we have to make is, that 
the mechanical execution is equal to that of any law book, we 
have ever seen. For this we have to thank the enterprizing 
publishers, Messrs. Corey & Fairbank, of Cincinnati. 

But our heaviest debt of obligation is due to Mr. Chase, the 
editor, a young, but highly talented member of the Cincin- 
nati bar. His ‘ preliminary sketch’ of the legislative history of 
Ohio, must have cost him great labor ; for so little has yet been 
done in this field, that the facts were to be picked up almost 
one by one. But his notes and references are what give greatest 
value to the work in the eye of a professional man. By a glance 
at the margin we see at once when a law has been repealed or 
modified, and when our court has given it a construction. For 
the execution of such a task, accuracy is the essential qualifica- 
tion, and this is a prominent attribute of Mr. Chase’s mind.— 
He has thus far done his work well, and we trust he will be 
rewarded in more ways than one. 

It is not our purpose to write a critical review of this volume, 
for, even had we a taste for such things, this is hardly a proper 
subject. But we shall make use of this opportunity to present 
such a general view of the leading features of Ohio legislation, 
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as will enable strangers to form a tolerably accurate idea of its 
character. ‘The growth of Ohio, is admitted to be without a 
parallel in history. Her sons, therefore, are excusable for 
cherishing a feeling of State pride. Perhaps, it may be such a 
feeling, which at this moment induces us to believe, that the 
enlightened citizens of our sister States will be interested to 
know something of that legislation which has contributed to 
make Ohio what she is. 

It has always seemed matter for deep regret, that communi- 
ties so closely connected as the members of our Union, should 
differ so widely in their legislation. In this respect Great Bri- 
tain scarcely differs more from any one of the States, than these 
States do from each other. Now it is manifest, that the prin- 
cipal objects of legislation must be the same in every part of 
the Union; and consequently the only differences which are 
actually necessary, from local peculiarities, would be in the very 
minute details. ‘There is no substantial reason, for example, 
why the same crimes should not be every where visited with 
the same punishment; nor why property should not be every 
where transferred, devised, and sued for in the same way. Yet 
so far is this from being the case, that there are no two States, 
which do not differ in almost innumerable points on these vari- 
ous subjects. Now since these differences do exist, the only 
way to lessen their obvious inconvenience is to make them as 
generally known as possible. ‘To this desirable object, we shall 
endeavor to contribute our mite, by the following observations. 

The leading characteristic of our criminal law, is, that it is 
all of statutory provision. We may add, that it is all comprised 
in less than fifty pages of our statute book. We acknowledge 
no part of the common law in regard to crimes. Our criminal 
code is probably the most humane and the most simple, that 
has been tried in modern times. We have but one capital 
crime, namely, murder in the first degree; we have but three 
which are punishable with imprisonment for life ; and we have 
only about thirty which carry the convict to the penitentiary at 
all. And in these latter cases, only the extreme limits of the 
duration of imprisonment are fixed, so as to allow the judges a 
reasonable discretion in adapting the punishment to the facts.— 
The minor offences which are not far from forty, are punished 
ehiefly by fines. This we cannot but regard as the very worst mode 
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of punishment. It operates unequally upon the poor and the 
rich, and seems too much like the selling of criminal licenses. 
The only equal punishment is a deprivation of liberty, which is 
of very nearly the same priceless value to every citizen. But 
in this respect, Ohio does but fall in with the universal practice. 
We should like to see the experiment made of abolishing pecu- 
niary penalties altogether. That those who have abused their 
civil liberty, no matter what their standing, should be for a, time 
deprived of it, seems to be a peculiarly appropriate retribution. 
But the time has not yet arrived for so great an innovation. 

In regard to civil matters, the commmon law is our guide, 
unless superseded by legislation. Down to the year 1806, 
we had a statute expressly adopting the English common law, 
and all statutes in aid thereof, prior to 1607. Since the re- 
peal of that statute, the authority of the common law rests 
upon general consent. Our courts feel themselves bound by 
it whenever it comports with the spirit of our institutions. 
When this is not the case, they have not hesitated to over- 
rule it. 

Of all the branches of the law of property, that which re- 
lates to real property has here undergone the greatest change. 
It has been simplified to a degree almost incredible. We have 
no hesitation in saying that it could be written in one tenth 
part of the space required by the English law on the same 
subject. ‘To show that this assertion is not extravagant, we 
shall mention a few particulars. 

The first legislation over this territory was the celebrated 
Ordinance of 1787. Mr. Dane, its author, could well appre- 
ciate the opportunity which was here offered of trying a bold 
experiment. He knew with what a tenacious grasp the doc- 
trines of the feudal system, which had been brought over by 
the first emigrants, adhered to the soil in which they had once 
taken root; and he resolved that the citizens of this region 
should be guarded against them in the outset. Accordingly 
he inserted a few sweeping provisions concerning the title, 
descent, and transfer of land; the consequence of which is, 
as he has himself said, that our land titles are more truly re- 
publican, and more completely divested of feudality, than any 
titles in America were at that time. 

The doctrines of tenure do not here exist even in theory. 
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We derive our titles directly from government, but we hold 
them by absolute ownership. So far as we know, there is 
not in our land system, a single doctrine deduced from the 
ancient notions of tenure. Our titles are in the strictest sense 
allodial. 

The Statue of Uses, with its long train of consequences, 
we have never adopted. Ofcourse we know no distinction 
between Uses and Trusts. But we have adopted one of the 
modes of conveyance to which that statute gave rise, namely, 
bargain and sale. And this is the only conveyance we have 
ever used. Accordingly, the cumbrous law of Feoffments, 
Fines and Recoveries is entirely dispensed with. The same 
is true of livery of seizin and all its consequences. It is a 
settled principle with us that the execution and delivery of 
the deed completes the conveyance to all intents and purposes, 
without either a livery of seizin by the grantor, or an entry 
by the grantee. 

Entailments and Perpetuities, are prevented by a statute 
rendering void all limitations beyond persons in being and 
their immediate issue ; and providing that an estate tail should 
become a fee simple in the heirs of the first grantee. 

All joint interests in land are reduced to tenancies in com- 
mon. Joint tenancies have never had an existence. And co- 
parceners are now placed on the same footing, in every re- 
spect, as tenants in common. 

Real actions, with their thousand technicalities, have never 
had an existence. ‘The only action we use for the recovery of 
title or possession of lands, is the action of Ejectment, which 
we make a universal remedy. ‘The fictions made use of in this 
action have not yet been laid aside. We are still guilty of 
the flagrant absurdity of employing fictitious persons, when 
the real parties would, in every respect, answer the purpose 
much better, since then a judgment would be conclusive. But 
there is good reason to believe that this evil will be soon re- 
formed ; for there is a growing disposition among our legisla- 
tors to take counsel from reason instead of precedent; and 
her counsel is to do away with all legal fictions, and sub- 
stitute the real truth in their place. 

Our limitation to the action of Ejectment is twenty one 
years ; and in cases of disability, only ten years after the re- 
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moval thereof. ‘Titles, therefore, are soon quieted; and long 
dormant claims are in no danger of being brought forward, 
after the real facts connected with them have been forgotten. 

But our system of remedies in regard to real property 
would have been incomplete, if some method had not been 
devised to dispossess refractory tenants and intruders upon 
land, more speedily than can be done by the action of Eject- 
ment. This desirable object has been effected, by the action 
for forcible entry and detainer, which is made triable by a 
jury of six men, before two justices of the peace; and by 
means of which, the party may obtain his writ of possession in 
less than twenty days. 

Aliens are allowed the same rights in regard to real estate 
as citizens ; and thus the questions concerning alienage which 
have elsewhere given so much trouble, are here put forever 
at rest. 

It was a hard doctrine of the common law, which compelled 
a man, who had been making improvements upon land, sup- 
posing he had a good title, to lose the value of his improve- 
ments upon being evicted by a person having a better title. 
But this hardship is entirely done away by our statute for the 
benefit of occupying claimants. Vhe privilege of this act is 
extended only to those occupants who have an apparently 
good title, and not to squatters and intruders; and it gives 
the person who shows a better title, his option, to take the 
land and pay the occupant for the improvements, or to receive 
the naked value of the land without the improvements, and 
release his claim to the occupant. It is not easy to conceive 
of a law more perfectly equitable than this. 

On the subject of waste, our law is equally liberal. The 
severe penalty of forfeiture and treble damages is not enforced. 
The party who is guilty of waste is made answerable in sim- 
ple damages, as in justice he ought to be, and no more; with 
the single exception of a tenant in dower, who forfeits the 
place wasted, but not the treble damages. In regard to dower, 
the only peculiar feature of our Jaw is, that the widow is dow- 
able in the equitable as well as legal estate of her deceased 
husband. And the whole subject of dower is made cognizable 
in chancery. It may be added, that, if dower be not sooner 
assigned, the widow is allowed to remain one year, instead of 
forty days, in the family mansion, without charge. 
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In regard to descent, the only peculiar provisions of our law 
are, that bastards can inherit and transmit inheritance, from 
the mother; that the children of persons who afterwards 
marry, thereby become legitimate ; and that the annulling of 
an illegal marriage does not render the children born during 
the marriage illegitimate. But we still retain that most ab- 
surd and unreasonable doctrine, that husband and wife shall 
be the last persons to inherit from each other; that is to say, 
those persons who sustain the dearest and most intimate of all 
the relations in life, are postponed for the most remote rela- 
tive; andonly permitted to inherit from each other, when the 
property would otherwise escheat to the state. 

In regard to Wills, the only remark which occurs, is, that 
no person under age is allowed to make a will; but all adults, 
except idiots and lunatics, and not excepting married women, 
can make a will. 

In regard to rent, we have never adopted the tyrannical 
proceeding by distress. The only cases in which distress is 
allowed are in the collection of taxes and canal tolls. The 
landlord must collect his rent in tle same manner as he would 
any other debt. ‘This makes the subject of rent in Obio a 
very simple matter; for most of thecommon law distinctions 
grew out of this remedy by distress. 

These points have been selected, from among many others 
which might be mentioned, for the purpose of showing not 
only the extent to which our law of real property has been 
simplified ; but also, that, as a whole, it is as liberal and equi- 
table as it is simple. Let us now advert to some other topics. 

We have some salutary provisions in regard to pleading and 
evidence, which serve greatly to facilitate the attainment of 
justice, in despite of technicality. For example, no plea in 
abatement is allowed without an affidavit of its truth, unless it 
be to the jurisdiction of the court, or where the truth of the 
plea is manifest from the record ; and there is no parol demur- 
rer for infancy. We are thus protected from that most un- 
justifiable abuse in judicial proceedings, the putting in pleas 
for the sole purpose of delay. 

Again, we have a provision allowing the defendant in all 
cases, instead of putting in a special plea, to plead the general 
tssue, with a notice of the special matter. How many cases 
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are thus prevented from stranding on the shoals of technicality, 
and allowed to be decided on their real merits, must be obvious 
to every one who reflects on the subject. 

Again, in actions founded upon negotiable paper, we have 
an exceedingly salutary and trouble-saving provision, namely, 
that whether the defendant be the drawer or endorser, the 
plaintiff shall not be required to prove his signature, unless he 
first deny it under oath. Now where claims are sent from a 
distance, more especially, this rule is so manifestly beneficial 
in its operation, and so free from the possibility of doing injus- 
tice, that the only wonder is that it has not been universally 
adopted. 

Another provision of great practical utility, as tending to 
prevent surprise, is that which obliges each party, on demand 
by the other, to furnish a bill of pasticulars, specifying all the 
matter he intends to bring forwerd in evidence at the trial. 
This provision in a great measvre obviates the evil to which 
general pleading is liable. Fach party may be apprized be- 
forehand of all he has to encounter at the trial, and come _pre- 
pared. ‘here is no necessity for fighting in the dark. 

We also have provisions concerning set-off and tender. The 
effect of which is to engraft upon the law the plain suggestions 
of equity. For example, where the plaintiff’s claim is for 
unliquidated damages, the defendant may at any time before 
issue joined, make a tender of so much as he admits to be due ; 
and if the plaintiff refuse it and do not recover more at the 
trial, he pays the costs. The narrow and technical rules of 
set-off are in like manner enlarged ; but there is not room to 
particularize. Enough has been said to show the extent to 
which we are protected against those snares and pit falls, with 
which the common law doctrines of pleading and evidence so 
much abound. 

Let us now turn our attention to some points connected with 
the relation of debtor and creditor. Here we are compelled to 
speak more in censure than praise. ‘The balance turns too 
much in favor of the debtor ; for unless he be particularly honest 
and conscientious the creditor stands but little chance in making 
his claim. This assertion may be easily verified. 

In the first place, by the ordinary course of proceeding it 
takes about nine months to obtain a judgment. Now it is obvi- 
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ous, that unless there be some mode of prevention, this period 
gives the debtor ample time to make such a disposition of his 
effects, that when the execution comes, he may spurn it as 
brutum fulmen. And it unfortunately happens, that our law 
furnishes no mode of prevention. All its provisions are made 
upon the principle, that before judgment, the property of a 
debtor is not to be touched, if his body can be found. Accord- 
ingly the only case in which you can attach his property, in the 
first instance, is where you will make oath that he is absent from 
the State or absconds; and even then he has the space of 
about a year, within which he may appear, and by putting in 
bail, release his property from attachment. If then the debtor 
remains at his post, all you can do is to arrest him. And what 
then? If he concludes to go to prison, he may take the privilege 
of the dimits, and these extend throughout the county ; so that 
he may still have every facility for turning his property into 
money. ‘The same would be true should he put in appearance 
bail. But suppose he should take the benefit of the insolvent 
act. Why then he would be obliged to make an assignment of 
his property for the benefit of his creditors ; and for this very 
reason he will not take this course, so long as he has property 
or credit enough to procure bail. If he be at all cunning, he 
will either take the limits or give bail, and thus procure time to 
settle his affairs, as it is called ; that is, to put every particle of 
his property beyond the reach of execution. And then, if the 
creditor should be fool enough to take his body on execution, 
he is ready to take the benefit of the insolvent act, having now 
no property to assign. This act does not, like a bankrupt act, 
discharge his debts absolutely ; but it exempts his body forever 
after from arrest on account of them; and this, as we have 
seen, is:all he has to fear in Ohio. 

What we have now stated as hypothetical, is no picture of 
fancy, but a sad reality occurring almost every day. We speak 
from dismal experience. We have known suits commenced 
against merchants who had at the ‘time in their stores goods 
amounting to fifty or sixty thousand dollars. We have heard 
them declare, that those creditors who were so ungentlemanly 
as to sue should never receive one cent. We have besoucht a 
court of chancery to interfere by injunction, or compel an 
assignment for the benefit of all the creditors ; alleging, among 
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other facts, that these merchants were then forcing off their 
goods at auction, at forty per cent. less than the first cost ; but 
chancery has told us it could not interfere. We have pursued 
the case to judgment, and our execution has been returned no 
property. All has been disposed of, we know not how. Nay, 
more, we have heard such men, when examined on application 
for the benefit of the insolvent act, admit, that for the purpose 
of arranging their affairs, they have been paying one quarter 
per cent. a day for money, and that at the same time they were 
selling off their goods at forty and fifty per cent. loss; and yet, 
after making these disclosures, we have known them to be per- 
mitted to take the benefit of the act, on the ground that such 
was the custom here! It is high time, that this enormous 
system of fraud was broken up, either by enacting a genuine 
bankrupt law, which should take from a debtor all control of his 
property after the first act of bankruptcy ; or by giving a cred- 
itor the power of attaching his property, in the first instance, 
instead of arresting his body. Unless some remedy like this be 
interposed, our law of debtor and creditor should be entitled ‘ a 
law for the encouragement of fraud.’ 

Having spoken thus severely of this part of our law, it is but 
fair to mention one instance in which the law extends more 
favor to the creditor than is usual. By our statute of limita- 
tions, actions upon all written contracts for the payment of 
money, including of course commercial paper, may be brought 
at any time within fifteen years. It is only actions upon parol 
contracts, which are limited to six years. 

We had noted several other provisions for remark, but we 
fear to spin out an article of this kind any further. We close, 
therefore, with the observation, that if our legislation has been 
excessively variable and fluctuating, as the facts mentioned in 
the beginning of this article sufficiently evince, it has at least 
the merit of doing away many of the abuses which have come 
down to us with the common law, by introducing simplicity in 
the place of technicality. 
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ART. VIII.—LEX LOCI. 


Can the assignee of a Scotch bond maintain an action in his 
own name in the courts of this country ? 


By the Scotch law, bonds are assignable, and the assignee may 
sue on them in hisown name. Can he thus sue in Massachu- 
setts? A learned writer in the Jurist for January, 1833, (vol. 
ix. p. 42,) has laid it down, as appearing, both upon principle 
and authority, that the assignee can so sue. The principle is 
expressed in his opinion, I presume, in the following proposi- 
tion, which seems to savor a little of a petitio principit. ‘The 
legal effect of the bond and assignment made in Scotland is to 
vest a legal interest and right of action in the assignee.’ The 
authorities cited are, Stuart v. Greenleaf, 3 Day, 311; O’ Cal- 
laghan v. Thomond, 3 Taunt. 82; Hammond on Parties 101, 
(Am. ed.) ; Le Chevalier v. Lynch, Doug. 170; 3 Mass. 517, 
per Parsons, C. J.; 1 East, 11, per Lord Kenyon. 

It appears to me, upon both principle and authority, that 
the assignee can only sue, in our courts of law, in the name of 
his assignor. 

It is a familiar doctrine, governing the tribunals of all civil- 
ized nations, that the lex loci contractus controls the nature, 
construction and validity of a contract, while the /ex fori deter- 
mines the remedy. Is the question, Who shall be plaintiff 
to be regarded as a matter of legal effect, or of remedy? 

It is very difficult to run an exact line, between the lex loct 
and the /ex fort, which shall leave all points clearly on one 
side or the other; though it is universally conceded that the 
latter must govern the remedy. (4 Cowen, 528, note.) But 
the remedy is frequently confounded with the right. Most 
cases, however, where these seem to run into each other, may 
be determined by observing accurately, whether the real liability 
of the party, or only the shape or manner in which he shall be 
held liable, is affected by the foreign law sought to be applied. 
If there be with us a prescribed form, by which the debt can 
be recovered, that form should be chosen, and by no means 
supplanted by one imported from another jurisprudence. 

In accordance with the above is the established doctrine, 
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that assumpsit does not lie on a single bill, which is a specialty 
by the laws of the State where it is made, in a State where it 
is not a specialty, (Trasher v. Everhart, 3 Gill & Johns. 
234); and the reverse case, that covenant does not lie on a 
contract, with a scrawl and the word seal, which by the laws of 
the State where it is made, amounts to a seal, in a State where 
such a mode of execution has no such high import. (.2ndrews 
and Jerome v. Herrot, 4 Cowen, 508, overruling Meredith v. 
Hinsdale, 2 Cain, 362.) It must always be immaterial to the 
creditor in what manner his claim is enforced, whether as a 
simple contract, or as a specialty, so that his essential rights are 
protected. Besides, it would be a great inconvenience to 
fashion the remedy according to the character impressed upon 
the contract in the foreign country where it was made, or was 
to be performed. Inquiries into foreign laws would in all cases 
have to be instituted, before a suit could be commenced, to 
determine the nature of the remedy to be pursued ; which, in 
many cases where evidence might not be at hand, would be 
attended with great delay and difficulty and consequent loss of 
the debt. 

With these considerations in our minds, which have been 
drawn from the opinion of Archer, J. in Trasher v. Everhart, 
let us see if the assignee of the Scotch bond has not a perfect 
remedy by our law, without resorting to the Scotch privilege of 
suing in his own name. It should be added here, that even 
with us, in equity, he may sue in his own name ; of which 
hereafter. 

An assignee may always sue in the name of his assignor, 
and, provided the obligor had due notice of the assignment, 
recover the full amount of his claim, as much as if the action 
stood in his own name. ‘The advances towards this doctrine 
were taken at an early period. ‘The only strict common law 
right, possessed by the assignee of an obligation, was, by virtue 
of the assignment, to retain the parchment or paper upon which 
the bond was written, and to cancel and to use the same at his 
pleasure. Co. Lit. 232, a. 1 Rep. 1. Here a right of pro- 
perty was recognized in the assignee, though, for the avoidance 
of maintenance and litigation, the means were denied of assert- 
ing that right by action. If the assignment to a stranger of 
a right not reduced into possession were permitted, under 








1834. ] Lex Loci. 103 


color thereof, says Lord Coke, pretended titles might be 
granted to great men, whereby right might be trodden down, 
and the weak oppressed, which the common law forbiddeth. 
(Co. Lit. 214, a.) This right, however, became gradually to 
be regarded with more attention by courts of law. In King- 
dom v. Jones, 2 Skin. 6. 2 T. Jones, 150, it was said, if an 
assignee have an equity, that equity shall be no exile to the 
courts of common law. ‘These courts continued to entertain 
this, for a long time, homeless right, till the original rule itself, 
that a chose in action could not be assigned, was virtually made 
an exile. ‘That this has been so explained away, as to be at 
most only an objection to the form of action, was said by 
Buller, J. (Master v. Miller, 4 'T. R. 340). And a learned 
lawyer of our country has said that bonds were assignable in 
every thing except in remedy. (1 Dane Dig. 285. 5 Dane 
Dig. 174.) 

The decisions of ]ate years move on the principle that the 
assignee is the real creditor, except for the purpose of re- 
covering in his own name upon the original security. (Gould, 
J. Colburn v. Rosseter, 2 Conn. R. 513.) The old form of 
bringing the suit in the name of the obligee is indeed continued ; 
but it is now mere form; and whenever any collateral injury is 
done to the claim, such as by obliterating or destroying the 
instrument, or converting it wrongfully to the use of another ; 
or any injury to process upon it, such as rescous or escape, the 
action may and ought to be brought in the name of the assignee. 
(Smith, J. Colburn v. Rosseter.) The gradual steps by which 
the courts came to their present position may be seen by refer- 
ence to Anonymous, 1 Salk. 260; Payne v. Rogers, Doug. 
407; Bauerman v. Radenius,7'T. R. 670; Craib v. D’Aeth, 
7'T. R. 670, note; Legh v. Legh, 1 B. & P. 447; Wardell 
v. Eden, 1 Johns. 532; Littlefield v. Storey, 3 Johns. 425; 
and Colburn v. Rosseter, 2 Conn. R. 505. In this last case 
Swift, C. J. enumerates the rights of the assignee and the 
various guards thrown around him by courts of law, as he does 
also in his valuable Digest. (1 Swift’s Dig. 434.) Sanborn 
v. Little, 3 N. H. 539; Sampson v. Fletcher, 1 Verst. 168 ; 
Strong v. Strong,2 Aik. 373; Lyon v. Summers, 7 Conn. R. 
399; and Ward v. Bokkelin, 2 Paige, 289, are late American 
cases, recognizing a full proprietorship in the assignee. 

9% 
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These doctrines are so familiar to the profession that it will, 
perhaps, seem unnecessary to have recited them so fully. I 
trust, however, that they will illustrate the present inquiry. 
I now ask again, is the question, whether an assignee should 
sue in his own name, a part of the legal effect or of the re- 
medy ? 

The form, in which a right should be asserted or defended, 
belongs to the remedy. When a debt is disputed, every legal 
step taken to recover it belongs to the remedy. The party then 
becomes, in the language of the Scotch law, a pursuer; and 
he must pursue according to the laws of the place where he 
brings his action. The action itself is the pursuit. And this 
idea runs through all the definitions of action, from that of Jus- 
tinian, to that of our own common law. Justinian’s is very 
simple. Actio nihil aliud est, quam jus perseuendi in judicio, 
quod sibi debetur. Inst. de ct. lib. 4, t. 6. The two fol- 
lowing are from different French writers. Action est le droit 
de poursuivre en jugement ce qui nous est di, ou ce qui nous 
appartient. Ferriere, Diet. de Droit verb. Action. — Action 
est un demande judiciare fondeé sur un titre ou sur un loi par 
laquelle on requiert, &c. Merlin Rep. de Jur. verb. Action. 
In the Scotch law an action is defined to be, a demand regu- 
larly made and insisted before the proper judge, for the attain- 
ing or recovery of a right. He who makes the demand is 
called the pursuer, and he who is subject to it, against whom 
the action is brought, the defender. LErsk. Inst. 743. The 
definition of the common law is short ; and recognizes the action 
as part of the remedy. It styles it ‘ the form of a suit given by 
the law to recover a thing,’ (Termes de la Ley, Action,) or 
otherwise as ‘the means given by the law for the recovery of a 
right.’ (Cunningham’s Law Dict. Remedy. Jac. Law Dict. 
Remedy.) 

The civilians, as is well known, have treated the general 
subject of the conflict of laws, with exceeding particularity and 
acuteness. It could hardly be expected that any thing could 
be drawn from them, to affect a common law question of plead- 
ing, like the present. The language of the following rule laid 
down by Strykius may bring home to us some of the distinc- 
tions on this subject, and also the principle upon which to settle 
the present inquiry. Quoties cunque circa Judicit ordina- 
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tionem controvertitur. Statuta Loci Judicii, omnibus cceteris 
posthabitis, introspiciantur. In modo procedendi consuetudo 
judicii attendenda, ubi lis agitatur; in modo vero decidendi, 
seu in ipsa cause decisione, consuetudo litigantium, seu ubi 
actus est gestus, attendendus. Strykius, Dissert. Jurid. vol. 
2d, p. 29. De jure Principis extra territ. cap. 3, n. 34. 
Whatever, therefore, enters into the action or the modus 
procedendi is a part of the remedy. ‘The kind of action to be 
brought, the court in which it shall be brought, and the parties 
in whose names it shall be brought, are all questions of remedy. 
The lawyer first asks himself, when about to commence a suit, 
in whose name shall the action be brought. The first chapter 
in our works on Pleading is employed in discussing this sub- 
ject, under the title of ‘ Parties to Actions.’ If the party be 
a minor the action must be brought in the name of his guar- 
dian or next friend ; if a lunatic, in the name of his guardian or 
committee ; if a feme covert, in the name of her husband or those 
of her husband and herself joined ; if the contract be made by an 
agent, the action is in the name of his principal ; if by a bankrupt, 
the action in his own country is in the name of his assignees ; if 
the party be an ousted tenant, an ejectment is brought in the name 
of John Doe ; and, if an assignee be the real party, the action 
is in the name of his assignor. Such would be the case where 
the parties were citizens; and because they are foreigners, 
there could be no difference. The comity of nations, says 
Chancellor Kent, 2 Kent’s Com. 462, is sufficiently satisfied, 
in allowing to foreigners the use of the same remedies and to 
the same extent that they are afforded to the citizens of the 
state. This principle is correct ; though the use of the word 
comity may be of questionable propriety. (See Livermore’s Dis- 
sert. on Contrariety of Laws.) Lord Tenterden has laid down 
the same principle in bolder language. His language is, that 
a person suing in this country must take the law, as he finds it. 
He cannot, by virtue of any regulation in his own country, en- 
joy greater advantages than other suitors here. (De la Vega 
v. Vianna. 1 B. & Adol. 274.) He should not press upon 
our courts the strange and novel forms of his own country, be- 
cause ours happen to be less pliable and expansive. But he, 
no less than our own citizens, should commence his action and 


prosecute it, according to the manner prescribed in the forum, 
where he appears. 
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Let us see how the courts have decided in cases like the pres- 
ent ; and whether the authorities do not support the above reason- 
ing and result in the doctrine opposed to the right of the assignee 
to sue in his own name. In Lodge v. Phelps. (1 Johns. Cas. 
140 S. C. 2 Cain’s Cases, 321,) it was decided that the indor- 
see of a promissory note, given in Connecticut (where notes at 
that time were not negotiable') may maintain an action in his 
own name, in N. York, against the maker, thus recognizing 
the principle I would apply to the case of the Scotch bond. 
In Nash v. Tupper (1 Cain’s Rep. 412.) Lewis,C. J. cited 
the above case with approbation, and also another, Page v. Cable, 
unreported, turning on similar facts and which supports the 
same point. In Massachusetts the Supreme Court have de- 
cided in the same way, upon a similar state of facts, arising out 
of the non-negotiability of notes in Connecticut, as appears by 
an unreported case cited by counsel in Pearsall v. Dwight, 
(2 Mass. 86.) Lord Loughborough (Folliot v. Ogden, 1 H. 
Black. 135,) considers it as law, and he has been followed by 
Parsons, C. J. citing his words in Pearsall v. Dwight, that 
when a bond made in a foreign state, by whose Jaws it is as- 
signable, is sued at law in England, the suit must be according 
to the laws of England, in the name of the obligee, and not of 
the assignee, although it be for his use, because, there, bonds 

re not assignable at law. ‘This principle has been further 
recognized by Wilde, J. (McRay v. Mattoon, 10 Pick. 52,) 
where he says, ‘if bail-bonds are not assignable by our laws, 
it would seem that the action cannot be maintained in the name 
of the assignee, but should have been brought in the name of 
the obligee.’” Wilkinson v. Wright, (Taylor’s Rep. 227,) in 
N. Carolina, Craig v. Craig, (1 Call, 484,) and Meredith v. 
Duval, (1 Munford, 75.) in Virginia, are cases, arising under 
the legislation of their respective States, in which the assignment 
of a bond is treated as affecting the remedy. 

Harper v. Butler, is a case in point, decided in our highest 
court (2 Peters S.C. R. 239.) An executor having proved the will 
of his testator, in Kentucky, assigned a promissory note due to 


1 As early, or perhaps we should say, as late, as 1815, a statute was passed 
in Connecticut declaring that all promissory notes duly executed to the 
amount of thirty five dollars or more, should be negotiable. See 1 Swift’s 
Dig. 429. 
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the estate by a citizen of Mississippi, in which State the assignee 
of a chose in action may institute a suit in his own name. Held, 
that the suit was well brought by the assignee, without any pro- 
bate of the will in that State. Marshall, C. J. delivering the 
opinion of the court, said, ‘the assignment in Kentucky could 
not enable the assignee to sue in the courts of Mississippi, unless 
the law of the court authorized an assignee to sue in his own 
name.’ 

In Tilne v. Graham, (1 B. & C. 192.) where an indorsee 
sued the maker of a note made in Scotland, and it was con- 
tended that it was not within the statute, the Court of King’s 
Bench decided without difficulty, that the act of Anne made 
foreign as well as inland bills negotiable, and this, without re- 
gard to the fact, whether they were negotiable in the country 
where made or not. In Bentley v. Northouse, (1 Moody and 
Malkin, 66,) the circumstances of which were the same as in 
the last case, Lord Tenterden laid down the same doctrine at 
nisi prius and refused to save the point. (See London Law 
Mag. vol. 3d p. 122. 

There are some settled doctrines in our law decided on 
grounds anelogous to those on which I would put the present 
question, a reference to which may give us additional help. 
An executor or administrator, appointed in a neighboring state, 
cannot sue or be sued, as such, here. Some ancient cases in 
New England, the reasons of which, being drawn from the early 
political relations of this part of the country, are local, hold 
otherwise. (See 2 Hazard’s Collection, 124—135.) But the 
current of authorities to the contrary leaves it no longer an open 
point. Selectmen of Boston v. Boylston, (2 Mass. 384.) 
Trecothick v. Austin, (4 Mason, 33,) Campbell v. Tonsey, (7 
Conn. 67,) and the numerous cases cited in Mr. Cowen’s learned 
note. 4 Cow. 529. 

More akin to the present inquiry is the question whether 
assignees, appointed under foreign bankrupt laws, must sue, 
in our courts of law, in their own names or in the name of the 
bankrupt. According to the description given of bankrupt laws 
by Blackstone, (2 Com. 477.) to wit, that they create no new 
debts, but only give a speedier and more effective remedy for 
recovering such as were before due, it may be inferred how he 
would have decided this question. Lord Kenyon, (Darby v. 
Baughn, 5 T. R. 210.) styles commissioners of bankrupts 
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a court of justice; and a commission of bankruptcy is said 
(Ryall v. Roll, 1 Atk. 164.) to be in nature of an execution in 
favor of all the creditors. But in Smith v. Buchanan, (1 East, 
11,) there is a dictum of Lord Kenyon, so much in favor of the 
right of the assignees of a foreign bankrupt to sue in their own 
names, as to be cited by the former writer in the Jurist on the 
question now under discussion. Lord Kenyon says, ‘ it is 
true that we so far give effect to foreign laws of bankruptcy, as 
that assignees of bankrupts deriving titles under foreign ordi- 
nances are permitted to sue here for debts due to the bank- 
rupt’s estate.” Whatever meaning this may have, the case did 
not call for any such position. But its words hardly authorize 
the belief that Lord Kenyon intended to lay it down, that for- 
eign assignees of a bankrupt could sue tn our courts of law, in 
their own names. ‘They are permitted to sue here, as he says; 
but the suit must be in the name of the bankrupt, if in a court 
of law, or, indeed, in their own names if in a court of equity. 
Le Chevalier v. Lynch, Doug. 170, was also cited in the Ju- 
rist, though it does not appear to touch the question. What- 
ever doubt, however, the above dictuin may have cast over the 
subject, is completely scattered by two late decisions, which 
it may be supposed close the question in England against fur- 
ther examination. In Jeffrey v. McTaggart, 6 M. & S. 126, 
the King’s Bench decided that a trustee under the 54 G. 3 c. 
137, (the Scotch bankrupt act) cannot sue in England, in his 
own name, for a chose in action. In Wolff v. Oxvholm, 6 M. 
& S. 99, the same court decided that the assignee of a debt, 
in Denmark, where the assignee might sue upon it in his own 
name, could not so sue in England. The action must be brought 
in the names of the original creditors, even if they had assigned 
the debt for a valuable consideration. ‘This last decision might 
have been more properly referred to in a former part of this 
discussion. 

The decisions in New York and Pennsylvania appear to be 
irreconcileable ; or at least they are in such a state that it would 
be difficult to imagine how the right of the assignees of a foreign 
bankrupt to sue in their own names would be treated, were it 
fairly to arise in their courts. In Milne v. Moreton, 6 Bin. 
374, Yates, J. admits, though the case called for no such ad- 
mission, that the American as well as British decisions assert, 
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that the assignees under a foreign commission of bankruptcy 
are considered as the substitutes of the bankrupt, and may sup- 
port suits in their own names. He does not add that they may 
support suits in their own names tn a court of law; though, 
probably, he so understood. In Bird et al. v. Pierpont, 1 
Johns. R. 118, Thompson, J. thought we ought to recognize 
the right of the assignees, so as to allow them to prosecute in 
their own names if they pleased. Butin Bird et al. v. Caritat, 
2 Johns. R. 345, Kent, C. J. says that this is a question as to 
the mode of proceeding, and consequently depends upon the 
forms of proceeding in the country and in the forum where the 
suit is instituted. No instance has been shown, he says, in 
which the English courts of law have allowed the foreign 
assignee to prosecute in his own name, and he presumes no 
such instance exists. In Raymond v. Johnson, 11 Johns. 488, 
it was said that, although the court will recognize and protect the 
right of an assignee under the insolvent law of another State, yet 
an action brought in this State must be in the name of the insol- 
vent. ‘Thompson, C.J. whose dictum is cited above, in giving 
the opinion of the court, recognized the law as laid down by 
Kent, C. J. in Bird et al. v. Caritat. But the great case of 
Holmes v. Remsen, 4 Johns. Ch. Rep. 460, 485, a striking 
monument of the ingenuity and enlightened liberality of Chan- 
cellor Kent, has thrown a doubt over these decisions, which is 
best removed by the candid acknowledgment of this great mind, 
in his invaluable commentaries, (2 Kent’s Com. 406.) that the 
weight of American authority is decidedly against some of the 
leading positions there taken. The case of Abraham v. Ples- 
toro, 3 Wend. 550, in the court of errors, however, has come 
in, like ‘ high arbiter chance,’ to continue the doubt, and by the 
opinions of a multitude of judges, more embroiled the discus- 
sion. 

In Massachusetts the law was for a time as unsettled as in 
any of her sister States, and the authority of Chief Justice Par- 
sons has often been invoked in these States in favor of the right 
of the assignees to sue in their own names. In Goodwin v. 
Jones, 3 Mass. 517, he admitted, and his dictum is cited by 
the former writer in the Jurist, that the assignee of a bankrupt, 
duly appointed pursuant to the laws where the bankrupt dwells, 
may maintain an action in that character in another State, the 
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laws of which are not repugnant to his recovery. It may be 
doubted if the condition, with which this dictum is burthened, 
does not completely neutralize its force. In Ingraham vy. 
Geyer, 13 Mass. 147, Parker, C. J. gratuitously observes that 
the court might give effect to an assignment by an insolvent 
creditor in Pennsylvania, so far as to permit the assignees to 
recover the debt in their own names, as would be done, he adds, 
in the case of assignees under the bankrupt or insolvent laws of 
foreign countries. ‘The law was laid down deliberately, and in 
accordance with sound doctrine, in the case of Dawes v. 
Boylston, 9 Mass. 357. The court there say that choses in 
action have been considered for a long time as assignable as to 
the beneficial interest and property. The remedy is still sub- 
ject to some restriction, not affecting the contract of assign- 
ment, but requisite to the security of the party liable by the con- 
tract assigned, where the transfer has no aid from statute pro- 
vision or particular usage, as in bills, and assignments under 
statutes of bankruptcy. In this last case, however, an assign- 
ment by commissioners, if effectual after notice to the debtor 
of the bankrupt, so as to vest in the assignees the beneficial 
interest and property, would not be allowed with us the opera- 
tion, which such an assignment has in England, of giving to the 
assignees a remedy in their own names upon the debt assigned. 
Respecting debts, therefore, recoverable in this jurisdiction, an 
assignment under a commission is not more effectual than it 
would be if obtained from the bankrupt by an instrument to 
which he should be a party in fact. Afterwards in Orr v. 
Amory, 11 Mass. 25, the court said that it had been settled 
that the assignees of bankrupts, duly appointed under the laws 
of a foreign country, cannot maintain actions in their own names 
in our courts, for demands due to such bankrupts, a chose in action 
not being assignable at common law, nor by any statute pro- 
vision recognized in this State where the remedy is sought to be 
maintained. The attention of the profession in Massachusetts was 
particularly called to this subject some years ago, by the bank- 
ruptcy of a distinguished banker of London, extensively con- 
cerned in business with our merchants; and their practice has 
affirmed these last decisions. 

The case of Brush v. Curtis, 4 Conn. R. 316, adds weight 
tothe views already taken. In that case, Hosmer, C.J. says that 
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the holder of a negotiable note, payable to a third person, deriv- 
ing his title, not by indorsement, but by assignment under the 
insolvent laws of another State, cannot maintain an action in 
Connecticut, in his own name, on such note. ‘The title of the 
plaintiff is equitable only, notwithstanding, by express statute, 
so far as the laws of New York by proper force can act, he is 
authorized to sue in his own name. 

Such are some of the principles, cases and analogies to be 
urged against the right of the assignee of a Scotch bond to sue 
in his own name. Some of the cases cited by the former 
writer in the Jurist have already been noticed. The rest I 
shall now consider. 

Stuart v. Greenleaf, 3 Day. 311, is the only direct author- 
ity relied on. This was a case in the Circuit Court of the 
United States, before Livingston, J. where a promissory note 
was made and indorsed in the State of New York, and sued in 
Connecticut, where such note was not at that time negotiable. 
The indorsee was allowed, without question, to maintain a suit 
against the maker. I need hardly add how slender authority 
this case affords. In Bentley v. Northouse, 1 Moody & M. 
66, Mr. Chitty observes, as counsel, that cases are of little 
importance unless the objection appears to have been made on 
their trial. And this stands with reason. For, to say nothing 
of the liability of the counsel entirely to overlook through for- 
getfulness or mistake, facts bearing upon a case, it is often a 
chosen course to omit certain exceptions that might be taken, 
in order to have a trial upon the merits, and also to omit them 
_ atone stage of the proceedings, intending to move them at a 
later stage. In Stuart v. Greenleaf, an important question was 
raised, in the consideration of which the counsel might be ex- 
cused for passing by, at least, for a time, any other point. 

O’ Callaghan v. Thomond, 3 Taunt. 82, is perhaps as slight 
an authority as the case just considered. Certain judgments 
in Ireland upon cognovit are by two frish statutes (9 Geo. 2. 
cap. 5, and 25 Geo. 2, cap. 14,) made assignable, and the 
assignee, upon the assignment being enrolled in pursuance of 
those statutes, may sue on them in his own name. An as- 
signee brought an action upon one of these judgments in the 
Common Pleas of England. It was objected by Peckwell, 
Serg’t. that, though the law of one country would recognize 

VOL. XI.—NO. XXI. 10 








112 Lex Loci. [Jan. 


and enforce obligations raised by the law of another country, 
the rule extended only to the substance of the contract, but 
could not transfer to another country the form of recovering, 
nor contravene the general principle of the English law, that 
choses in action were not assignable ; consequently that no action 
could be sustained in this court on the judgment, otherwise than 
in the name of the original conusees. But the court intimating 
a strong opinion against him on this ground, says the reporter, 
he took another ground in which he was sustained by them. 
The assignment, it will be seen, was made parcel of the record, 
by express statute declaring that after due memorial enrolled, 
the assignee or assignees, and no others, may, in their own 
names, revive such judgment, &c. and take out execution, dis- 
charge the same and enter satisfaction on the record, and be 
considered to all intents and purposes in the place, stead and 
condition, either in law or equity, of the assignor or assignors. 
Now, though it has been decided, since the Union ‘ by which the 
two kingdoms were made into one kingdom,’ that a judgment 
in a court of record in Ireland is to be considered in the courts 
of England as a foreign judgment, (Harris v. Saunders, 4 B. 
& C. 411; but see Collins v. Matthews, 5 East, 473,) still 
there is an importance attached to every record, whether foreign 
or native, which might justly influence the court in allowing an 
action in the name of that party in whom, by the record itself, 
the interest appeared vested. It is submitted, therefore, that 
O’ Callaghan v. Thomond, both from the slight attention which 
it received from the court, so far as the present question is con- 
cerned, and froin this last consideration offered, is but a slender 
authority. 

To back these cases, the former writer in the Jurist cites the 
opinion of Mr. Hammond, in his work on Parties to Actions, 
(p. 101. Amer. ed.) unsupported by a single authority and 
very loosely thrown out. Mr. Hammond, after giving and 
discussing the rule that at common law, simple contracts cannot 
be transferred by the owner, says: Nor is that case any ex- 
ception, in which the assignee of a contract, made and assigned 
in a foreign country, by the laws of which he becomes pro- 
prietor, is allowed to sue here in his own name, the law of the 
country where a contract is concluded being incident to it. It 
is only indirectly implied here that any such case exists. 
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None such will be found in the English books, from the earliest 
black-letter down to the latest pamphlet report. Mr. Ham- 
mond, though very learned, is one of the most speculative and 
fanciful writers in the English law, and appears in the above 
sentence to have drawn upon his imagination rather than upon 
the books. 

The principles, the analogies, and the cases, whether you 
weigh them or number them, seem to me fully to support the 
doctrine that the assignee of a Scotch bond cannot sue in our 
courts of law in his own name. 

There is another consideration on this question, at which I 
have hinted already. ‘Time will not allow me to discuss it as 
it deserves. Were all that has been now offered removed, that 
consideration alone would seem to me sufficient to authorize the 
conclusion above drawn. L[ allude to the remedy which the 
assignee may have, in his own name, in our courts of equity. 

It is probable that this question could not have arisen during 
the early stages of English jurisprudence ; for equally in Eng- 
land and Scotland, obligations were not assignable, or, as it is 
expressed by Erskine in his Institutes (p. 579,) were ‘ intrans- 
missible.’ Lord Coke supposed the common law of both 
countries to be the same, (4 Inst. 345,) and Sir M. Hale 
devotes a chapter of his history (cap. 10,) to pointing out, as to 
the particular municipal laws of Scotland, what he calls a 
resemblance, parity and identity, with the laws of England, 
anciently in use. (See also Barring. Obs. on Stat. 111. 1 BI. 
Com. 95.) The Scotch law, perhaps, through the constant 
intercourse kept up with France, so unfortunate for the nation 
in other respects, at an early period came under the influence 
of the civil law, and acquired a pliability to which the English 
common law was a stranger. The modes and forms, shaped 
out in the very beginning of the English law, still continued, 
as they now continue, defying all changes. ‘Thus, the rules 
which exercised the carping refinement and acuteness of Thorpe 
and Catesby and Slingsby and that goodly fellowship of wran- 
glers who throng the year-books, still hold their place, and chal- 
lenge the politer attention of the jurists of our day. Eminent 
among these, is the rule that the assignee of a chose in action 
cannot maintain a suit in his own name in the only courts known 
to the common law. 
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But the progress of society and of commerce, if the latter was 
not a herald of the former, and the consequent new wants of the 
community, called into existence a new system of law, which 
was administered in new courts, and of course, in its adaptation 
to the real state of things, bore the imprint of its later origin. 
The administration of justice by the ordinary courts, says Lord 
Redesdale, (Pleadings, 4,) appears in the early history of Eng- 
lish jurisprudence to have been incomplete, and to supply the 
defect courts of equity were established. In these courts the 
rights of the assignee were distinctly recognized, and he was 
allowed to sue in his own name. (4 Petersdorff’s Abr. 630.) 

It is thus, by the English law, by which is meant the com- 
mon law, and that law technically called equity, and by our 
law so defined, the assignee of a chose in action may sue in his 
own name. Our law, unlike that of other countries and espe- 
cially of Scotland, is divided into two great divisions, (to say 
nothing of the ecclesiastical and admiralty law, the first of 
which indeed, we have not,) passing under different names and 
treating of different subjects, matters and rights. One of these 
divisions bears the generic name, law, and the other, the decep- 
tive name equity, as if the law was not equity and equity was 
not law. This is not the occasion for a discussion of the many 
errors caused by this ambiguity of language. Sir J. Mackin- 
tosh’s chapter, in his work on Ethical Philosophy, on the im- 
perfection of language and the misconception thence arising 
could not have been better illustrated than by this striking in- 
stance. A curious sentence of Sir Thomas Browne points 
out some of the difficulties springing from this source, and is 
quoted at the risk of introducing something but little ger- 
maine to the present subject. ‘The people’ says this strange 
and powerful writer, in his Vulgar Errors, ‘are common- 
ly confined unto the literal sense of the text, from whence 
have ensued the gross and duller sort of heresies. For 
not attaining the deuteroscopy and second intention of the 
words, they are fain to omit their super-consequences, coherences, 
figures or tropologies ; and are not sometime persuaded by fire, 
beyond their literalities.’ 

The present question, I cannot but think, has been perplexed 
by the confusion arising from the above two-fold division. In 
Scotland, all courts are courts of equity as well as courts of 
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law, and this has been particularly declared of the common 
Scotch Courts of Sessions by Lord Chancellor Brougham. 
(Montgomery v. Bridge, 2 Dow & Clark, 300.) So it might 
be difficult, were one disposed to such refinement, to determine 
whether the assignee of the present bond could sue in his own 
name, in his native courts, except by virtue of those principles, 
with us technically called equity, which have been incorporated 
into the Scotch jurisprudence. 

The conclusion is, that the assignee has, in our courts of 
equity, the remedy which he has in Scotland, to wit, by action 
on the bond in his own name, and also the remedy at law by 
action in the name of the assignor. c. & 
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DIGEST OF RECENT DECISIONS. 





Principal Cases in 6 WENDELL’S and 3 and 4 GILL & JOHNSON’S 


REPORTS:.'! 
ACTION. 


1. 


ws 


wr 


(Agreement to extend credit on a note.) Where the holder of 
a note over-due, for a valid consideration, agrees to extend 
the time of payment for a limited time, and in violation of 
such agreement commences a suit on the note before the 
expiration of the time agreed on, the remedy of the debtor is 
to set up such agreement by way of defence to the action ; he 
cannot sustain an action on his part for a violation of the 
agreement. Pearl v. Wells, 6 Wend. 291. 

(Wawer.) A person entitled to the services of another 
standing by and permitting a third person to avail himself of 
such services, without interposing a claim, or giving notice 
of his right, cannot maintain an action for such services. 
So held, where a slave was bequeathed by will to a son-in- 
law, and a son of the testator who had a bill of sale of the 
slave, permitted him to labor for the son-in-law without giving 
notice of his claim. Demyr vy. Souzer, 6 Wend. 436. 


. (Joint Debtors.) Where two are bound for the payment of 


a sum, and one pays the whole, he can in Maryland, either 
at law or in equity, call upon the other to contribute his 
proportion. Owens v. Collinson, 3 Gill & Johns. 25. 
(Devastavit.) An action may be maintained by a creditor of 
a testator, against the executer of his executor, suggesting a 
devastavit by the first executor. Sibley v. Williams, 3 Gill 
& Johns. 52. 

( To enforce a decree in chancery.) No action at law lies to 
enforce a decree in chancery within the territorial jurisdic- 


' Mr. Wendell’s sixth volume was omitted in its proper order. 
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tion of the court of chancery. That court will enforce its 
own decrees. Richardson v. Jones, 3 Gill & Johns. 163. 

6. (On a contract not supported by a valuable consideration.) The 
courts will not lend themselves to a donee or assignee to en- 
force an inchoate contract not founded upon a valuable con- 
sideration; neither will they lend their aid to a donor or as- 
signor, in the case where the gift or assignment has been 
consummated by perversion, to recover back what the donee 
or assignee has received or collected. M‘Nulty v. Cooper, 
3 Gill & Johns, 214. 

See Parties. 

ACTION OF ACCOUNT. 

1. (Against guardian.) An action of account is the only ac- 
tion that can be brought against guardian qua guardian in 
a court of law, other than an action on his bond. Green v. 
Jackson, 3 Gill & Johns. 389. 

2. (Lamitation.) Limitations apply to this action, Jb. 

ACTS OF ASSEMBLY. 

1. (Lotteries.) The act of 1821, ch, 232, in Maryland, was not 
designed to prevent the mere sale of lottery tickets, or to im- 
pose upon the seller the necessity of obtaining a license 
therefor. Its prohibitions only extend to the opening, setting 
up, exercising, or keeping any office or other place, for sell- 
ing lottery tickets; or registering the numbers, or publishing 
the setting up, &c. without having first obtained a license 
for that purpose. Yates and McIntire vy, O'Neal and Smith, 
3 Gill & Johns. 253. 

2. (Lolteries.) A contract between A and B, by which the 
latter agreed to become the agent of the former, for the sale 
of lottery tickets, account for, and remit a certain part of the 
sales of tickets, return unsold tickets, and bear the expenses 
of the agency, is not void under the act of 1821. There is 
nothing in such a contract, upon any principle of construc- 
tion, applicable to penal statutes, that could warrant a jury 
in inferring that the agent had agreed to open an office, &c. 
of the character described in the act; and the court will not 
presume that A intended to violate that law, by having an 
office kept without a license. Jb. 

ADVANCEMENT. 

1. In an action by S., a distributee of W., against L., his ad- 
ministrator, upon the administration bond, to recover a dis- 
tributive share of W.’s estate, it appeared that W., on the 
22d October, 1810, conveyed sundry tracts of land and ne- 
groes to F., in consideration of $1000 paid by F.; and that 
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F., by a deed dated a few days after, and reciting the pre- 
vious deed, and declaring that it was in trust, conveyed the 
same property to R., in trust for W. for life, then in trust for 
the wife of W., if she should survive him, for life, or during 
her widowhood, then in trust for E., A., M., S., and T., 
daughters of W., as to one moiety of the land for life, and as 
to the other moiety for B., son of W., and upon the death or 
marriage of the daughters, then to B., in fee. The negroes 
were also distributed among the same parties. L., the ad- 
ministrator, was another son. The trust estate was not 
brought into hotch-pot. Held, that these deeds were to be 
considered as one instrument, and afford ample proof, that S. 
was advanced by the intestate in his lifetime. No valuable 
consideration moved from S., and as respects her, the deeds 
were voluntary and gratuitous; but that this was no bar at 
law to this action. Stale, use of Wilson, vy. Jameson, 3 Gill 
& Johns. 442. 

2. It is not every child that is advanced, the law excludes from 
distribution. It is only such as are advanced by a portion 
equal or superior to a share. To make a full defence at law, 
under the Maryland act of 1798, ch. 101, sub-ch. 11, sec. 6, 
the defendant must show to the jury the value of the plain- 
tiff’s advanced portion, and that it was equal to his distribu- 
tive share. Ib. 

ANNUITY. 

W. by his last will devised as follows: ‘I give and bequeath 
to my daughter A. the sum of $60, as an annuity, to be paid 
to her out of the profits of my real estate annually.’ This is 
an annuity, and not a rent-charge. Robinson v. Townshend, 
8 Gill & Johns. 413. 

APPEAL. 

1. (After death of party.) An appeal from a decree of the 
chancellor cannot properly be taken, after the death of the 
only complainant in the cause, in the name of such com- 
plainant; and neither the appearance of the representatives 
of the deceased party, after a suggestion of the death in the 
appellate court, nor the appearance of the other party there, 
cures the defect. The court on motion dismissed such an 
appeal. Owings v. Owings, 3 Gill &.Johns. 1. 

2. (Wrong instruction to the jury.) To justify the reversal of a 
court’s judgment, on the ground of their having given an 
erroneous instruction to the jury, it must appear that the 
appellant actually, or probably, did sustain an injury thereby. 
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If it did him no prejudice, no matter how erroneous, it forms 
no ground of reversal. Bosley vy. Chesapeake Insurance Com- 
pany, 3 Gill & Johns. 450, 

(Irrelevant question not answered.) The refusal of the County 
Court to compel an unwilling witness to answer a question, 
though erroneous, will not affect the judgment of the Appel- 
late Court, where the answer to the question would be 
irrelevant or inadmissible. Naylor v. Semmes, 4 Gill & 
Johns, 273. 

(Procedendo refused on reversal of judgment.) Where a 
plaintiff sued out a writ in debt for £5000, and afterwards, 
by permission of the County Court, amended his writ to debt 
for £1500, the defendant pleaded limitations in bar, and had 
udgment of the County Court upon general demurrer. Upon 
appeal, the judgment was reversed, but as a writ cannot be 
amended, and the plea of limitations would be a conclusive 
answer to an amended declaration conforming to the original 
writ, this court refused a procedendo. State, use of Johnson v. 
Green, 4 Gill & Johns, 381. 


. (Procedendo refused on reversal of judgment.) When the 


court believe the plaintiff can recover nothing, they will not 
award a procedendo, though they reverse the judgment of 
the County Court rendered in favor of the defendant. Mor- 
gan v. Morgan, 4 Gill & Johns. 395, 


. (Bill of exceptions and motion in arrest.) When a defendant 


takes a bill of exception, and afterwards succeeds in a mo- 
tion in arrest of judgment, he has no ground of appeal; yet 
if the plaintiff appeals, and the court reverses the decision 
upon the motion, if it is perceived that the County Court has 
erred upon the bill of exceptions, a procedendo will be award- 
ed, and when the County Court enters a final judgment, the 
defendant will be entitled to his appeal. Charlotte Hall 
School vy. Greenwell, 4 Gill& Johns. 407. 


. (Procedendo refused on arrest of judgment.) Where the ver- 


dict was for the plaintiff, and upon the appeal of the defend- 
ant the court reversed the judgment of the County Court, 
the granting of a procedendo depends entirely upon whether 
the plaintiff, from the facts disclosed by the record, could 
recover in a second trial. So where the writ was against 
husband and wife and the facts proved by the plaintiff showed 
a cause of action against the husband alone, the court re- 
fused a procedendo, Berry v. Harper, 4 Gill & Johns, 467. 


APPLICATION OF PAYMENTS. 
1. (In discharge of surety.) On the 25th of October, 1820, M, 
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of Baltimore, sold L, of Havre de Grace, Md., merchandize 
to the amount of $395 89, at 6 months credit. On the 3d of 
January, 1821, L. made further purchases from M., to the 
amount of $552 97, at 4 months credit, which last sum was 
guarantied by D. On the 5th of May, M. notified D. that 
his guaranty was due, and, on the 7th, M. drew upon L. for 
the amount of the first purchase. On the 8th, L. advised M. 
that he could not pay this draft, and wrote he presumed ‘ be- 
fore it becomes payable you will be paid the amount of it, 
having directed A. to pay D. the amount of the first invoice, 
to pay over to you. We wrote to D. to this effect: in two 
or three days he (A.) or Mr. D. will call and pay the amount 
of your draft.’ On the 10th, D. paid M. $400, for which the 
latter gave a receipt, viz. ‘ received of L. through D., on ac- 
count,’ &c. On the 16th June, D. paid M. #400, for which 
he gave another receipt, viz. ‘ received of D, for account of 
L.,’ &c. The transactions between M. and L. were con- 
ducted by agents, who deposed at the trial, that the payments 
in 1821 were handed to D. to be applied for his security and 
relieve him. In an action upon this guarauty u was held, 
that ifthe jury believed that when the first payment of the 
10th May was made, Myhad received L’s. letter of the 8th, 
then M. was bound to apply that payment in discharge of the 
first purchase, unless L. before the payment gave different 
directions, or M. had reason to believe he intended a different 
application. Mitchell vy. Dall, 4 Gill & Johns. 361. 

2. (The creditor may elect the application of a general payment.) 
It is a general rule, that a debtor on different accounts, may, 
when he makes a payment, apply it to which account he 
pleases; but, if he does not at the time of payment apply it 
specifically to either, but makes it generally, or on account, 
the creditor who receives it, may apply it to which account 
he pleases. Ib. 

3. (Election of the debtor may be inferred from circumstances.) 
The application of a payment need not be expressly directed 
at the time by the party paying the money, but his intention 
may be inferred from the circumstances of the particular 
ease. Ib. 


4. (Payment by debtor by hand of guarantor.) The mere fact 
that a payment was made to a creditor, having several de- 
mands upon the same debtor, with the debtor's money, 
through one who was the security of the debtor for one of 
the debts, is not a circumstance from which any inference 
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can arise, that the debtor intended it should be applied to the 
debt of which such agent was the guaranty, Ib. 

ARBITRATION AND AWARD. 

1. (Validity of award, §c.) Where, after a suit in chancery 
had progressed to an order of reference to a master to state 
an account, the complainant assigned all his estate and effects 
as an insolvent debtor, and it was then agreed between 
the solicitor for the complainant and the defendant, to submit 
the question to the master, whether the suit could be further 
prosecuted or not, and ifhe should be of opinion that it could 
not, then it was agreed by the solicitor, as the attorney and 
of counsel for and acting on behalf of the holders and own- 
ers of certain acceptances, the subject matter of the suit, on 
the one part, and the defendant on the other, that all claims 
and demands upon or relating to the acceptances, and all 
matters of set-off, should be referred to the arbitrament of 
the master, and in case of any sum being awarded, to be 
paid by the defendant, time should be given him for the pay- 
ment of the same, until a certain day; and the master deter- 
mined that the suit did abate by the assignment; that the 
plaintiff was the true and lawful holder of the acceptance; 
that the defendant was bound to account to him for the monies 
in his hands, belonging to the drawer of the bills at the time 
of the acceptances; that each party should pay his own costs 
in the suit in chancery, and that the expense of the arbitra- 
tion should be borne by them equally: it was held, notwith- 
standing a plea of the assignment of the estate and effects of 
the plaintiff, previous to the making of the award, that the 
award directing payment to him was good, that the arbitrator 
had not exceeded his authority, that the day of payment hav- 
ing been agreed on in the submission, the omission to specify 
it in the award was immaterial, and that the order in relation 
to costs, if not within the submission, being void only pro 
tanto, did not destroy its validity as to the residue. Gomez 
v. Garr, 6 Wend. 583. 

ARREST OF JUDGMENT. 

1. (Assignment of reasons.) Upon a motion in arrest of judg- 


ment no reasons need be assigned. ‘That motion serves in 


some measure, the office of a demurrer, and brings the whole 
record to the view of the court. Charioite Hall School v. 
Greenwell, 4. Gill & Johns. 407. 

See Apprat, 6. 

ASSUMPSIT. 


1. (Splitting demand.) A second action of assumpsit will lie by a 
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second indorser against the first indorser of a note for monies 
paid on account of the note after a former action and reco- 
very for monies previously paid; and such action may be 
maintained before the taking up and final payment of the note, 
and whilst it remains in the hands of a third person as the 
legal holder thereof. Wright v. Butler, 6 Wend. 284. 
(Money counts substitutes for bill in equity.) Actions of as- 
sumpsit on the money counts are resorted to as substitutes 
for bills in chancery, and are encouraged whenever the law 
affords no other remedy, and where a court of equity would 
compel a defendant to repay to a plaintiff money which 
the latter had been compelled to.pay for his benefit. Jb. 


. (Money counts for note paid.) It seems, had the second in- 


dorser paid the whole amount of the note and taken it up, so 
that he might have maintained an action directly on the note, 
the suit on the money counts would not have been sustained. 


. (Former recovery.) The former recovery for the amount of 


monies paid at the commencement of the first suit, is no bar 
to a second action for other monies subsequently paid on the 
same account; the former recovery being as for so much 
money paid at the request of the defendant, implied from his 
legal liability to indemnify the plaintiff. Ib. 


. (Limitations.) It seems, that a plea of the statute of limita- 


tions would be a bar to an action by the second indorser 
against the first indorser for monies paid after the statute had 
actually run as against the defendant. Jb. 

(Bank bills cut, and a part lost.) The holder of bank bills 
cut in two parts for the purpose of safe transmission per mail, 
is entitled to recover of the bank the amount of the bills, 
where it appears that the bills were actually mailed, and that 
only one set of the halves came safe to hand. Hinsdale and 
others v. The Bank of Orange, 6 Wend, 378. 


. (Money counts.) Such recovery may be had under the com- 


mon money counts, 

( Consideration.) The possession of lands being an interest 
which is the subject of sale, is an adequate consideration to 
support a promise to pay the price thereof. Parker v. Crane, 
6 Wend. 647. 

( Committee responsible.) A committee appointed at a public 
meeting to carry into effect the objects of such meeting, are 
responsible to workmen for labor performed by them. The 
workmen are not bound to look for their compensation to the 
individuals composing the meeting. M‘Cartee and others y. 
Chambers, 6 Wend. 649. 
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10. (Implied.) K. had a judgment against B. upon which he 
sued out a fi. fa., and placed it in the hands of the sheriff, who 
delivered it to the defendant, his deputy, to be levied and 
collected. B. paid the defendant the amount of this judgment, 
and it was entered satisfied. The defendant then made a 
payment to K. but it appeared that one of the bank notes 
thus paid, was a counterfeit, and that the defendant had not 
received it from B. Held, that the taking upon himself to 
pay over to the plaintiff the amount he had collected, placed 
the defendant in the attitude of one who had received money 
for another, and that, together with the circumstance of the 
judgment being entered satisfied, was evidence tending to 
show, that he was authorized by the sheriff to pay over the 
money to the plaintiff, from which the law raises an implied 
assumpsu. The defendant having received good money, was 
responsible for the whole amount. Keen v. Thompson, 4 Gill 
& Johns. 463. 

ASSIGNMENT. 

(Of a bond.) The blank indorsement and delivery of a bond 
invests the holder with the right of collecting and suing for, 
in the name of the assignor, the money due upon such bond, 
and of appropriating the same to his own use. MeNuliy v. 
Cooper, 3 Gill & Johns. 214. 

BAIL. 

1. (Agreement of plaintiff.) Special bail, sued on their recog- 
nizance, may insist, by way of plea in bar of the action, that 
before a breach of the condition of the recognizance, an 
agreement was entered into by the plaintiff that the defend- 
ant in the original action might depart the state, and that no 
proceedings should be had in such action until his return. 
Clark v. Niblo, 6 Wend. 236. 

2. (Agreement of Plaintiff.) If such agreement is made with 
the knowledge and consent of the bail, it is founded on a 
sufficient consideration, and the remedy of the plaintiff is 
suspended until the return of the defendant: if made with the 
defendant only, without the privity or consent of the bail, the 
latter is absolutely discharged, as it would be a fraud upon 
him for the plaintiff to induce the defendant to leave the state 
under such circumstances, and then to proceed against the 
bail. 16. 

3. (Relief.) The court in which the original proceedings were 
pending, might in such case set aside a ca. sa. and the sher- 
iff ’s return thereon, or order a stay of proceedings until the 

VOL. XI.—NO. XXI. 11 
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return of the defendant, or a court of chancery might grant 
relief. Ib. 


. (Principal discharged under foreign insolvent law.) It has 


long been the established practice of the courts in Maryland, 
upon the production of a release of the principal under the 
insolvent laws of another State, by the special bail, to enter 
an exoneretur of the bail. Richmond y. De Young, 3 Gill & 
Johns. 64. " 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1, 


— 


5. 


(Presentment of a check.) Where an injunction from chan- 
cery, under the New York act to prevent fraudulent bank- 
ruptcies by incorporated companies, was served upon the 
bank half an hour after it opened for business, by which its 
operations were suspended; if was held, that the holder of 
a check, received after banking hours on the preceding day, 
was not bound to show a presentment of the check for pay- 
ment, to entitle him to recover upon the original considera- 
tion, although it appeared that the drawer had sufficient 
funds in the bank to pay the check, and that it would 
have been paid had it been presented before the service of 
the injunction. Lovett v. Cornwell and Wing, 6 Wend. 369. 


. (Presentment of a check.) The delivery of a bank check by 


one bank to the porter of another bank upon which the 
check is drawn, and the return of the same as not good, ac- 
companied by evidence of the invariable practice of the porter 
to present checks thus received, and to return them, if dis- 
honored, on the same day that they are delivered to him, is 
sufficient proof of presentment to authorize the submission of 
the case to the jury. The Merchant’s Bank v. Spicer, 
6 Wend. 443. ; 


. (Presentment of a check.) A bank check need not be pre- 


sented on the day it is received. Ib. 


. (Indorsement.) The initials of the name of the holder of a 


bank check, indorsed on the check, are enough to charge 
him as an indorser. Ih. 

(Reasonable tine. Assignee with notice.) A in New York, 
having two bills of erchange drawn on B & C, a mercantile 
firm in Liverpool, for £500 sterling each, indorsed by B, a 
member of that firm, for the accommodation of A, sold the 
bills to D & E, and took their notes. The bills were not 
accepted or paid; the funds of A, in the hands of the 
drawees being less than £150. After notice of the non- 
acceptance of the bills, it was agreed between A and D, that 
D & E should return the bills to A, and pay him $1000, re- 
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serving to A the right to pursue his remedies on the bills 
against B & C, and A agreeing to deliver up to D& E their 
notes. Subsequent ‘to which arrangement, E, the other 
member of the firm of D & E entered into an agreement 
with C in Liverpool, in consideration of receiving payment 
of two other bills which his firm held against B & C, not to 
claim payment of the bills purchased of A, either from the 
indorser or the drawees. Under this state of facts, the bills, 
after being returned to N. York, were tendered, together 
with the $1000, to A. And it was held, in an action on the 
notes against D & E, that such tender discharged them from 
their liability, that a delay of three months and eighteen days 
in procuring a return of the bills was not unreasonable; and 
that the notes having come into the hands of certain creditors 
of A, as security for previous advances made by them, and 
the action being brought in their names, it was further held, 
that the arrangement between A & D having been made with 
the knowledge and assent of such creditors, the defence set 
up was as available against them, as if the suit had been in 
the name of A. Jones §& Buck vy. T. Swan and C. Swan, 

6 Wend. 589. 

( Surety.) An indorser of a promissory note, given as col- 
lateral security for the payment of a sum of money directed 
by an order of the court of chancery to be paid by the 
maker on pain of attachment, has no right to require the cred- 
itor to enforce the attachment, previous to calling upon him 
for payment. Beardsley vy. Warner, 6 Wend. 616. 

7. The principle of law that a surety is discharged, if the cred- 
itor on request neglects to proceed against a principal, sol- 
vent at the time, and who subsequently becomes insolvent, 
is not applicable to the case of an indorser of a promissory 
note. Ib. 

. (Illegal consideration.) The want or illegality of considera- 
tion of a note transferred before due cannot be shewn in an 
action by a bona fide holder without notice, except where the 
note is declared void by statute, as when given upon an 
usurious consideration, or for money lost by gaming; and it 
was accordingly held, in an action by such holder, that the 
defence could not be set up that the note was delivered as 
an escrow. Vallett and others v. Parker, 6 Wend. 615. 

9. (Conditional delivery of note.) Evidence that a note was de- 

livered as an escrow, and that it was fraudulently put in cir- 
culation, is admissible ; and when the fact is shown, the 


6. 


— 


¢ 


~ 
a 
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holder will be bound to prove that he came fairly by the 
note, and paid value for it. Jb. 

10, (Consideration.) A note given on the purchase of real 
estate, held adversely, is not void by statute in New York. Ib. 

11. ( Want or illegality of consideration.) Where a note is ad- 
judged void by a court for the want, or failure, or illegality 
of the consideration, it is void only in the hands of the original! 
holder, or of those who are chargeable with, or have had 
notice of the consideration. Ib. 

12. (Assignment of a part of amount due on a note.) The as- 
signment of part of a demand due on a promissory note, 
gives no right of action to the assignee, as indorsee, either 
against the maker or against the payee; the transfer of 
the note for less than the real sum appearing due, unless 
the residue has been extinguished, not constituting the as- 
signee an indorsee within the law merchant. Douglass and 
Dunn vy. Wilkeson, 6 Wend. 637. . 

13. (Negotiability.) An instrument for the payment of money, 
not payable to any particular person or to bearer, is not ne- 
gotiable ; and it was accordingly held, that a memorandum, 
made by a payee of a note for #2500, on the back thereof, in 
these words, ‘Mr. Olcott, pay on within $750,’ did not 
authorize a recovery on the money counts, by the holder 
against the payee. Ib. 

14. (Promise on mistake of fact.) A promise by the drawer of 
a bill of exchange, after due, fo make an arrangement salis- 
factory to the holder, will not subject him to the payment of 
the bill, where there is no evidence of demand upon the 
drawee, or notice to the drawer, or knowledge on his part 
that notice had not been given. Jones and Mann v. Sav- 
age, 6 Wend. 658. 

15. Nor is the fact of the drawer including the demand of the 
holder in an account of his creditors, on an application for an 
insolvent’s discharge, sufficient to charge him, where it is not 
shown at the time of making such account he knew that the 
necessary steps to charge him as drawer had not been taken. 
Ib. 

16. (Bill in payment.) Where a bill of exchange is given in 
payment of goods purchased, there can be no recovery on a 
count for goods sold, unless it be shewn that the drawer has 
been legally fixed with the payment of the bill, or has pro- 
mised to pay it with full knowledge that he was not liable. Jb. 
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"17. (Action for money had and receiwed by indorsee against the 
maker.) The indorsee of the payee of a negotiable note, 
can maintain an action for money had and received, against 
the maker of the note, upon the proof of the note and indorse- 
ment. Penn v. Flack and Cooley, 3 Gill & Johns. 169. 

18. (Notice.) The promissory note of I., indorsed by G. and 
P., fell due at Washington, on the 6th, where payment was 
then demanded, and refused. The notices to the indorsers 
were enclosed in a letter addressed to P. at Baltimore, and 
mailed at Washington on the evening of the 6th. The mail 
left Washington every morning, and arrived at Baltimore at 
an early hour the same afternoon. Both the indorsers lived 
in Baltimore, and notice was delivered to G., the first indorser, 
on the 9th. Held, that G. was discharged from his liability 
as indorser, the notice being one day too late; in legal pre- 
sumption the notice reached P. on the 7th. Flack v. Green, 
3 Gill & Johns, 474, 

19. (.Votice.) After evidence had been given, that a letter 
containing two notices for indorsers upon a dishonored note, 
had been mailed under cover to one of them, at W., directed 
to B., where they both resided, it was proposed to prove, 
that it was the invariable and uniform practice of the indor- 
ser’s house and counting room, to which the notices had 
been directed, to forward such notices, immediately upon the 
receipt of them, and the witnesses who were employed in 
such counting room, had no doubt, and believed, from the 
course of their business, that they had forwarded one of the 
notices to the other indorser. Held, that the proposed evi- 
dence was incompetent, to prove the delivery of a notice in 
due time to the other indorser. Ib. 

20. (Parties.) No person can become a party to a bill, unless 
his name appears on some part of it. Ib. 

21. (.Notice.) One whose name is not upon a bill, though inter- 
ested in it, is not entitled to the benefit of the rule, that each 
party is entitled to an entire day for the purpose of giving 
notice to the person preceding him, on a dishonored note or 
bill. 1b. 

BOND. 

1. (Sheriff’s.) It is no answer to an action on a sheriff’s 
bond, that he is sought to be charged for the non-perform- 
ance of duties created subsequently to the act under which 
the bond is executed, provided that such duties existed at the 
date of the bond. If new duties were imposed subsequently 


to the giving of the bond, it seems it would be otherwise. 
11* 
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2. (Action by one obligee.) One of two obligees cannot main- 


tain an action on a bond in his own name, without averring 
the death of his co-obligee. Ehle v. Purdy, 6 Wend. 629. 


3. (Several bond.) It seems, where a bond is joint in form only, 


but several ratione subjecte materie, an action may be main- 
tained in the name of one of several obligees; but on such 
case the bond must be set forth truly to avoid the objection 
of variance, and the separate interest of the obligee suing 
alone must be shown by proper averments. 1b. 


4. (Seal.) From the earliest period of the judicial history of 


Maryland, a scrawl has been considered as a seal. It is not 
necessary that it should be adopted by the obligor, by a 
declaration in the body of the bond or single bill, to make it 
his seal. It is sufficient, if the scrawl be affixed to the bond 
or bill, at the time of its execution or delivery; and that is 
presumed (in the absence of other proof,) from the fact that 
the obligee is in possession of an instrument with a scrawl 
attached to it. Trasher v. Everhart, 3 Gill & Johns. 234. 
(To perform order of court.) Where the defendant, in an 
action at law, gave a bond reciting his intention to obtain an 
injunction to stay further proceedings, and conditioned to 
perform such order or decree as the Court of Chancery should 
pass in the premises, &c. if afterwards, he in fact obtains an 
injunction from a County Court, sitting as a Court of Equity, 
a failure to perform the decrees or orders of the County Court, 
will not give the other party a right of action upon such bond, 
although it was approved by the judge of the County Court 
who granted the injunction, and filed in the injunction cause. 
Morgan y. Morgan, 4 Gill & Johns. 395. 


. (Averment in suit on administration bond.) In an action upon 


a testamentary or administration bond, by a creditor of the 
testator or intestate in Maryland, it is necessary to allege a 
compliance with the provisions of the act of 1720, ch. 24, sec. 
2. Dorsey v. The State use of Pannell, 4 Gill & Johns. 471. 


CESTUI QUE TRUST. 


1. (Not a party at law.) By the common law a cesfui que trust 


has no standing in court, in propria persona, he can only 
assert his rights in a court of chancery. Green y. Johnson, 
3 Gill & Johns. 389. 


2. (Will be protected.) Courts of common law, to prevent 
I Pp 


fraud and injustice, will protect the rights of cestui que trusts ; 
but this is done in the exercise of a quasi equitable jurisdic- 
tion, as where an appeal is made to the justice and discretion 
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of the court, by way of motion, the matter whereof cannot be 
insisted on as a legal right, or presented in the form of a 
plea Ib. 

3. (Made party.) Where a cestui que trust has notice that a fund 
in the hands of his trustee is sued for by a third person, he 
may participate in the defence of the action, and is barred by 
a judgment adverse to his interests. Charlotte Hall School 
v. Greenwell, 4 Gill & Johns. 407. 

CHAMPERTY AND MAINTENANCE. 

(Judicial sales.) The statute against buying and selling pre- 
tended titles, does not apply to judicial sales. Jackson v. 
Tuttle, 6 Wend. 213. 

CHANCERY. 

1. (Feme covert.) A deed of lands executed by a feme covert, 
together with her husband, but not acknowledged by her pur- 
suant to the statute, conveying lands belonging to the feme, 
and the payment of the consideration money by the grantee, 
is not such an agreement to convey, as will be enforced against 
the heirs at law of the feme, by a decree for specific per- 
formance. Martin v. Dwelly, 6 Wend. 10. 

2. (Feme covert.) It seems that a covenant entered into by a 
feme covert, except as to property held by her as her separate 
estate, or subject to her exclusive control, or as a trustee, is 
absolutely void. Ib. 

3. (Evidence.) On a bill to redeem stock, alleging that the 
same had been pledged for $500, an answer that the stock 
was pledged for $800, in addition to the 500 alleged in the 
bill, was held to be responsive to the bill, and not the setting 
up of a distinct and new matter, in avoidance of the equity 
admitted by the answer; and that the answer must prevail 
against the evidence of a single witness unsupported by other 
witnesses, and uncorroborated by circumstances. Dunham 
v. Jackson, 6 Wend. 22. 

4. ( Tender.) Where the parties came together for the purpose 
of redeeming stock pledged, and a broker attended to receive 
a re-assignment of the stock, and to pay what should be 
found to be due to the pledgee, and the broker, after the 
amount was agreed upon, being requested by the agent of 
the pledgor to draw his check for the amount, took out of his 
pocket-book a blank check for the purpose of filling it up, 
was interrupted by the pledgee, observing, ‘let it be done to- 
morrow,’ and demanding that the whole value of the stock, 
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being about $700 more than the amount liquidated, should 
be paid to him, under the pretence that he was responsible 
as surety for the pledgor, on another and separate account, if 
was held, that these circumstances did not amount to a tender. 
Ib. 

5. (Tender.) The bare refusal to receive the sum due, and 
the demand of a larger sum, is not enough to excuse the 
actual tender of the money. Ib. 

6. (Decree on bill toredeem.) Where a party is entitled to re- 
deem, the proper decree is, that the complainant have the 
privilege to do so, and not that the bill be dismissed ; if the 
latter decree be entered after a hearing upon the merits, 
all future claim of redemption is barred. Jb. 

7. (Filing answer.) Where, in a suit against twelve defend- 
ants, an answer was put in and filed, purporting to be the 
joint and several, answer of all, but was in fact not signed or 
sworn to by one of the defendants, and after a replication was 
filed, proofs taken, the cause set down for hearing, a motion 
for re-examination of a witness, a denial of the same, an ap- 
peal from such decision, and a motion for leave to file a 
supplemental bill, a separate answer, was filed without leave 
of the court by the defendant who had not joined in the ori- 
ginal answer, setting forth substantially the same defences 
asked to be allowed to be set forth in the supplemental bill, it 
was held that the separate answer was filed irregularly, and it 
was directed to be taken off the files of the court. The Fulton 
Bank y. Beach and others, 6 Wend. 39. 

8. (Swearing to answer.) An answer should regularly be signed 
and sworn to, but the signature and oath may be waived by 
the complainant, and the filing of a replication is evidence of 
such waiver. Ib. 

9. (Objections to witness waived.) A decree will not be set aside 
because an interested witness was examined before the mas- 
ter, if his competency was not objected to, and his testi- 
mony manifestly had no influence, upon the report of the 
master. Livingston vy. Van Rensselaer, 6 Wend. 63. 

10. (Relief.) A decree directing contribution by one surety to 
the representatives of another, is within the scope and equity 
of a bill filed by administrators, alleging payment of a debt 
by their intestate as surety for the defendant and a third per- 
son, although by the answer and proofs, it appears that the 
intestate and the defendant were co-sureties for such third 
person, the bill praying a discovery as well as relief. Ib. 

11. (Receiver takes collateral se: ity.) A receiver of an estate 
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who has procured an order for an attachment, may take col- 
lateral security for the payment of the debt ; and where his 
so doing is manifestly for the benefit of the fund, it will be 
presumed that he acted by direction of the court, unless the 
contrary is shown. Beardsley vy. Warner, 6 Wend. 610. 

12. (Husband and wife.) When the aid of a court of equity is 
necessary to enable the husband to obtain possession of the 
wife’s personal property, he must do what is equitable, by 
making a suitable provision out of it, for her maintenance, 
and that of her children. Duvall vy. The Farmer’s Bank, 
4 Gill & Johns. 282. 

13. (Husband and wife.) The wife’s equity exists, although 
there has been an assignment for a valuable consideration ; 
and the assignee, standing in the place of the husband, and 
seeking to withdraw the funds, will be compelled to make 
the provision. Ib. 

14. (Husband and Wife.) It is immaterial, whether the wife 
asserts her claim to this equity, in opposition to the complain- 
ant in an original bill, or by petition after an order of the 
court distributing a fund in court, which has not been paid 
over. In the latter case, it will be considered as substantially 
an exception to the auditor’s report, distributing the fund out 
of which she claims payment. Under the order nisi, usually 
passed upon petitions against funds in court, the rights of all 
the parties interested, will be examined and determined. Jb. 

15. (Husband and wife.) The character and extent of the pro- 
vision for the wife, would seem in every case to be governed 
by its peculiar circumstances, and be regulated by the whole 
amount of the wife’s fortune, and what the husband had pre- 
viously received. Ib. 

16. (Appointment of trustee to sell.) Where lands are devised 
to be sold for the payment of debts, and no person is appoint- 
ed to execute the trust, the practice is to apply to the Chan- 
cellor under the act of 1785, ch. 72, to appoint a trustee for 
the purpose of making the sale, and conveying the estate. 
Magruder et al. v. Peter et al., 4 Gill. & Johns, 323. 

17. ( Trustee purchases.) ‘There are many exceptions to, and 
modifications of the rule, that a trustee, executor or admin- 
istrator, cannot become a purchaser at his own sale, and that 
if he does, such sale is void. The c. q. t. is the only person 
who can set such a sale aside, and he may confirm it, or ren- 
der it valid by acquiescence, Willams vy, Marshall, 4 Gill 
& Johns, 376, 
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18. (Sale by trustee.) A decree directed a trustee appointed 
by the court ‘to sell such part of the property in the pro- 
ceedings mentioned, as may be sufficient to pay the sum due 
from W. M., to the heirs of J. M.’ The decree contained 
the usual instructions as to the course and manner of the 
trustee’s proceedings. The trustee divided the property into 
lots; and after having effected sales to the amount of the sum 
due as aforesaid, he exhibited an authority from such of the 
defendants in the cause as were of full age, which stated, 
‘we do hereby authorize and request the said W. trustee 
aforesaid, to sell the whole of the property mentioned in the 
said proceedings, on the same terms as is mentioned in the 
said decree, and authorize and request the Chancellor to 
ratify and confirm such sale when made by said trustee ;’ 
and then proceeded to make further sales at the same time 
and place. These facts were fully reported to the Chancel- 
lor, who ratified the sale. ‘The purchaser of a lot, sold after 
the production of the aforesaid authority, gave his bond to 
W., as trustee, and took from him a receipt for the bond and 
an agreement to make a conveyance upon its payment, signed 
by W., astrustee. Held, That the entire sale was effected 
by W. in his character of trustee. Brown and Brown vy. Wal- 
lace and Mitchell, 4 Gill & Johns. 479. 

19. (Deficiency in quantity of land sold.) At a trustee’s sale a 
certain lot was represented as containing 143 acres, for which 
the purchaser bid $23 per acre. This is a sale by the acre, 
and the purchaser applying to the court within a reasonable 
time, would be allowed for a deficiency in the number of 
acres. Where the sale was made in 1812, the purchaser 
gave his bond, took possession, and used the property, and 
made no complaint about deficiency until 1818, he was held 
to have forfeited all claim to an allowance Ib. 

20. (Interest on purchase.) It is a general rule as to sales un- 
der decrees of Chancery, that the purchaser always pays in- 
terest according to the terms of the decree from the day of 
sale, whether he gets possession or not. His getting posses- 
sion is not a condition precedent to the payment of either 
principal or interest of the purchase money. The purchaser 
is presumed to regulate his bidding with a view to the known 
powers and rules of the caurt, as to delivering possession. 
Per Brann Cuancettor. Ib. 

21. (Decree of sale; as to evading it.) A party to a suit after 
the court had decreed his land to be sold, cannot defeat the 
sale, or give a purchaser under the decree a right to object 
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to his purchase, by making a conveyance to another person. 
Iz. Ib. 

22. (Caveat emptor.) In Maryland, the rule of caveat emptor 
applies to all judicial sales. Chancery in no case undertakes 
to sell any thing more than the title of the parties tothe suit, 
and it allows of no inquiry into the title at the instance of the 
purchaser, or any one else. Is. ™/ 

See Cesrur Que Trust. 

COMPUTATION OF KINDRED. 

(In Maryland.) The mode of ascertaining the degree of kin- 
dred between two individuals, according to the Maryland act 
of 1798, ch. 101, sub-ch. 11, sec. 15, is to reckon by counting 
down from the common ancestor to the more remote. This 
applies to all cases of distribution of personal estate. Char- 
lotte Hall School vy. Greenwell, 4 Gill & Johns. an. 

COMMISSION TO EXAMINE WITNESSES 

( Witnesses sworn by others than the comunintenere.) Under 
a commission lo take testimony, the depositions of witnesses 
will be received in evidence, although the caths to the wit- 
nesses were not administered by the commissioners, if it ap- 
pears that they were prohibited from administering them, and 
they were in fact se age red by the local authorities. Lin- 
coln y. Battelle, 6 Wend. 4 

COMMON CARRIERS. 

(Packages of bank-notes.) A steam-boat company, or the 
members therof, who, by their act of incorporation, are made 
individually liable as common carriers, incorporated for the 
transportation of goods, wares, and merchandize, are not com- 
mon carriers of packages of bank bills, unless it be shown 
that they have made the carriage of such packages a part of 
their ordinary business; and it was accordingly holden, in 
this case that the defendants, members of such a company, 
were not liable for the loss of a package of bank-bills intrust- 
ed to the master of one of their boats, it appearing that he 
had been forbidden by his employers to carry money, that he 
had never knowingly carried any, that the usage was for per- 
sons sending money to compensate the masters, and that the 
owners charged freight only on specie. Sewall and others vy. 
Allen, 6 Wend. 335. 

CONSTITUTIONAL LAW. 

1. (Grant by a State.) The charter of the Potomac Company 
was a contract between the States of Maryland and Virginia, 
and that Company, the obligations of which could not, with- 
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out the assent of the corporation, be impaired by any act of 
the legislature of either of the States, nor by the concurrent 
acts of both, consistently with that section of the constitution 
of the U. States, which declares that ‘no State shall pass 
any law impairing the obligation of contracts.’ Canal Com- 
pany v. Rail Road Compauy, 4 Gill & Johns. 1. 

2. (Grant by a State.) There is no difference in principle, be- 
tween a law that in terms impairs the obligation of a contract, 
and one that produces the same effect in the construction and 
practical execution of it ; both are repugnant to the consti- 
tution of the U. States, and void. Ib. 

3. (Grant by State.) Neither Maryland nor Virginia, without 
the consent of the other, nor both of them without the consent 
of Congress, could have repealed the charter of the Potomac 
Company, nor have received or authorized the surrender of 
it, and its works, to another company. The canal was de- 
clared to be, when completed, a public highway through the 
territories of the sovereign powers which created the Poto- 
mac Company, in which the U. States were interested. Jb. 

4. (Grant by a State.) The Potomac Company having surren- 
dered its charter, and transferred all its rights and property 
to the Chesapeake and Ohio Canal Company, with the assent 
of Congress, Virginia, and Maryland, in consideration of a 
stipulated equivalent in the stock of the Canal Company, the 
value of which depends upon the inviolate conservation of 
the chartered rights of the Canal Company, the State of 
Maryland could not, by subsequent legislation, impair the 
rights of the new Company without the consent of the parties 
interested. Ib. 

5. (Judgment of the Supreme Court is binding.) Wherever this 
court can ascertain with certainty, the conclusions which the 
Supreme Court of the U. States has reached in the exposition 
of the constitution of the U. States, they will adopt them. 
Frey v. Kirk, 4 Gill & Johns. 509. 

6. (Bankrupt laws.) The States possess the power to pass 
bankrupt laws; but such laws, although constitutional in 
their action upon the rights of their own citizens, so far as 
they affect posterior contracts, are unconstitutional when they 
affect the rights of citizens of other States. 1b. 

CONFIRMATION. 

1. (Applies to a voidable, not a void estate.) It is the office and 
operation of a deed of confirmation, to corroborate and give 
legal effect to a voidable, and not a void estate. It cannot 
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work upon an estate void at law. Blessing v. House, 3 Gill 
& Johns. 291. 


CONSTRUCTION OF GRANTS. 


- 


1D 


a” 
we) 


we) 


(Acts and declarations of parties as to location of lands.) The 
acts and declarations of parties, as to the location of lands, 
may control the courses and distances in their deeds ; and to 
give operation to such acts and declarations, it is not neces- 
sary that their effect should be known to the parties. Rock- 
welly. Adams, 6 Wend. 467. 


( Acquiescence in an erroneous location.) Acquiescence in an 


erroneous location, for a great length of time, (e. g. eighteen 
years, ) is conclusive upon a party making or acquiescing in 
such location. Th. 

( Extent of possession.) Evidence of the possessions of settlers 
on adjacent tracts in reference to a division line, attempted to 
be shown as recognized by one of the parties in a suit, is 
admissible. Ih, 

(Boundary lines.) Where a division line between adjoining 
tracts exists at its two extremities, and for the principal part 
of the distance between the two tracts, and as such is recog- 
nized by the parties, it will be considered a continuous line, 
although on a portion of the distance, there is no improve- 
ment of division fence. 1. 


CONSTRUCTION OF STATUTES. 


z 


A 
~ 


(Order of court martial.) A statute, specifying atime within 
which a public officer is to perform an official act regarding 
the rights and duties of others, is directory merely, unless the 
nature of the act to be perjormed, or the phraseology of the 
statute is such, that the designation of time must be con- 
sidered as a limitation of the power of the officer; and it was 
accordingly held, that a brigade order constituting a covrt 
martial, issued in July, when, by the militia law under which 
the proceeding was held, it was made the duty of the com 
mandant of the brigade to issue such order on or before the 
first day of June in every year, was valid. The People vy. 
Allen, 6 Wend. 486. 

(Repea'ed statutes.) Where an inchoate right accrued under 
the statutes as they existed previous to the late revision in| 
New York, and by the revised statutes the proceedings to 
perfect the right are regulated and prescribed, such regua 
tions and requirements must be pursued, or the party is reme- 
diless. The People y. Livingston, 6 Wend, 526. 

VOL. X1.— NO. XXI. 12 
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( Title.) It is laid down in some of the books, that in 
construing a statute, the title (being no part of it) is not to 
be regarded, but we have high authority in this country for a 
different rule of construction. The title, however, cannot 
control the express words of the enacting clauses. Canal 
Company vy. Rail Road Company, 4 Gill & Johns. 1. 

(Preamble.) The preamble of a statute is a key to its con- 
struction. Ib, 

( Object.) Statutes should be construed with a view to 
the original intent and meaning of the makers, and such con- 
struction should be put upon them as best to answer that in- 
tention, which may be colleced from the cause or necessity 
of making the statute, or from foreign circumstances, and 
when discovered ought to be followed, though such construc- 
tion may seem to be contrary to the letter of the statute. Jb. 

(Repeal.) Repeals of statute by implication, are things 
disfavored by law, and never allowed of, but when the incon- 
sistency and repugnancy are plain and unavoidable, Ib. 


CONTRIBUTION. See Court or Cuancery. 
CONVEYANCE. See Construction or Grants ; Conrir- 


MATION, 


CONTRACT. 


1. 


(By letters.) Where a joint owner of a cargo of brandy, 
ordered from France and supposed to be at sea, wrote from 
St. Domingo to his co-owner in New York on the 24th De- 
cember, proposing that the latter should take the adventure 
solely to his own account; who, on the 17th January, in answer 
to the proposition, said he would delay coming to a determina- 
tion until he again heard from the party making the offer; 
and the owner in St. Domingo, on the seventh day of March, 
acknowledged the receipt of the answer, saying he had noted 
its contents, and on the twenly-eighth day of March, by another 
letter, confirmed the offer made in December ; and the owner 
in New York, on the twenty-fifth day of March, after the ar- 
rival of the brandy in port, wrote to the owner in St. Do- 
mingo, that he had decided to take the adventure to his own 
account, and had credited him with the invoice; wu was held, 
that the offer to sell, remained open, and that its acceptance 
on the 25th March closed the bargain, notwithstanding that 
the letters of the 25th and 28th March did not reach the 
places of their direction until after the death of the party ac- 
cepting, which happened on the 10th April. Mactier’s ad- 
ministrators v. Frith, 6 Wend. 103. 
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. (Death of purchaser before delivery of goods.) The death of 
a purchaser, after a contract is closed, will not, it seems, pre- 
vent the delivery of the goods to his representatives. Ib. 

. From the moment when the minds of the contracting parties 

meet, signified by overt acts, the contract is obligatory, 

although a knowledge of such concurrence is not known at 

the time to both parties. 1. 

(When a contract is closed.) A bargain may be considered 
as closed, when nothing mutual between the parties remains 
to be done to give to either a right to have it carried into 
effect. Th. 

(Contract by letter.) Tt seems, that where a negotiation for 
the sale of merchandize between contracting parties residing 
at a distance from each other is conducted by letter, the legal 
presumption is, that the will of the party making a proposition 
to sell, continues until his letter has reached the party to 
whom it is directed, and the latter shall have signified, or at 
the least had an opportunity to signify, his acceptance of the 
proposition. Jb. 

( Contract by letter.) A willingness to contract by the party 
offering is presumed to continue for the tune limited, and if 
that be not indicated by the offer, until it is expressly revoked 
or countervailed by a contrary presumption. 1b. 

(Contract by letter.) Whether an offer remains open for 
acceptance at a particular period, is a question of fact to be 
determined by the circumstances of the case. 1b. 

( Contract by letter.) When there is doubt as to the contin- 
wance of an offer of contract at the time of acceptance, the 
subsequent acts of the party making the offer may be resorted 
to as evidence of the fact. Jb. 

( Contract by letter.) The acceptance of a written offer of 
a contract of sale consummates the bargain, provided the 
offer is standing at the time of the acceptance, Ib. 


10. (Contract by letter.) Whatever amounts to the manifesta- 


tion of a formed determination to accept an offer of a con- 
tract of sale, communicated or put in a proper way to be 
communicated to the party making the offer, is an acceptance 
which will close the bargain; the knowledge by the party 
making the offer of the assent of the other forms no ingredient 
of an ° sceptance, Ih. 

1. (Agreement to decide.) When an engagement is made'by a 
party to decide, on the happening of a certain event, to ac- 
cept an offer of a contract of sale, the contract is not com- 
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pleted on the happening of the event, until the decision be 
made, Ib. 

12. (Sale of the thing by purchaser before contract.) Where an 
offer is made by one joint owner to another to sell his in- 
terest in a cargo of merchandize, and previous to the accept- 
ance of the offer, three fourths of the cargo is sold by the 
party to whom the offer is made, it cannot be objected by him 
that the thing to which the contract relates, had not an ac- 
tual or potential existence at the time of the contract. Ib. 

13. (Delivery to agent takes case out of statute of frauds.) A 
delivery of goods by the vendor, and an acceptance by the 
agent of the vendee, is sufficient to take a contract out of the 
operation of the statute of frauds, where there is no earnest 
paid, and no note or memorandum in writing. Outwater v. 
Dodge, 6 Wend, 397. 

14. (Subscription to stock.) An action of assumpsit was brought 
by W. & Co. to recover a portion of the instalments men- 
tioned in the following agreement, dated Ist December, 1818, 
viz.: ‘ We, the subscribers, promise to pay unto W. & Co. 
the sum we may subscribe as a payment for the steam boat 
S. in three equal instalments, viz. &c. It is hereby under- 
stood, that we, W. & Co., bind ourselves to appropriate the 
money subscribed, in no other manner, but for the payment 
and use of said boat, and that each subscriber will hold an 
interest in proportion to the shares he may take. We, W. 
& Co., bind ourselves to run said boat from B. to &c., and 
use every possible exertion in our power to the interest of 
the said boat. The shares will be divided into 280, of $100 
each,’ It appeared that 51 shares of the stock had been sub- 
scribed for, of which the defendants had taken five. Held, 
1. That it was not to be implied from the terms of this agree- 
ment, that W. & Co. were the owners of the steamboat. 2. 
That the signing of this contract was an imperfect act, of no 
legal obligation until the whole number of shares should be 
subscribed; and until that was done W. & Co. were under 
no obligation to perform their part of the agreement. 3. That 
W. & Co. having assigned, by way of mortgage, three-fifths 
of the said steam boat, after the signing of the agreement and 
before the bringing of the action, the consideration for the 
promise of paying the instalments contained in the agreement 
had failed, and therefore the action could not be sustained. 
4. That upon the issue joined in this case, the defendant 
could not show that at a meeting called by W. & Co. of the 
subscribers thereto, it was determined by them not to pay the 
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subscriptions, upon the ground that W. & Co. had failed in 
their part of the engagement. Sothoron v. Weems, 3 Gill& 
Johns. 435. 

15, (By States.) A State may contract with an individual by an 
act of the Legislature, and two or more States may contract 
in that form, inter se. Canal y. Rail Road Company, 4 Gill 
& Johns. 1. 

16. (To accept smaller sum in payment.) A mere agreement be- 
tween a debtor and creditor to pay and accept less than the 
real debt is nudum pactum. Geiser and Knaval y. Kershner, 
4 Gill & Johns. 305. 

See Constirutionat Law. 

CORPORATION. 

1, (Forfeiture of charter.) A corporation may forfeit its char- 
ter by non-user or mis-user of its franchises ; but it is well 
known, that such forfeiture can only be enforced by judicial 
proceedings, instituted for that purpose, at the instance of 
the government; and that no cause of forfeiture can be taken 
advantage of collaterally or incidentally; and the same prin- 
ciple applies, as well, to a question of forfeiture of a partic- 
ular franchise, as of the whole. Canal Company v. Rail Road 
Company, 4 Gill & Johns. 1. 

2. (Choice of mode of using franchise.) Where there are va- 
rious alternative modes of exercising a franchise, authorized 
without limitation of time by a charter, subject each of them 
to be changed at the will of the corporation, no experimental 
trial of one of the modes, could work a forfeiture of the right 
to resort to either of the other modes, during the continuance 
ofthe charter. Jb. 

( Dissolution.) A private corporation aggregate may be dis- 

solved by the death of all its members; or by the loss of an 





w 


integral part, whereby it is rendered unable to do any corpo- 
rate act, or to restore itself by a new election; or by a sur- 
render to the government of its franchises; or by an act of 
the legislature repealing the act of incorporation with the as- 
sent of the corporation; or by a forfeiture of its charter 
through abuse or neglect of its franchises, as for a condition 
broken, there being a tacit condition in every such grant, 
that the corporation shall act up to the end of its institution. 
qh. 

4. (Dissolution.) A forfeiture must be judicially inquired into, 
but a dissolution need not be. Ib. 

5. (Franchise.) The corporate right to select and acquire land 


for the authorized purposes of a corporation, is property. It 
12* 
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is an incorporeal hereditament, net a legal title to the land 
itself, nor a mere capacity or faculty to acquire and hold 
land, such as every individual possesses, But in addition to 
such capacity, it is a right or privilege, a portion of the emi- 
nent domain, vested in the corporation to acquire the legal 
title to land, subjected by the grant to its will, and thus to 
convert the incorporeal right into a corporeal hereditament; 
and in the franchise to choose and condemn land for any par- 
ticular public purpose, that portion of the eminent domain 
granted and subsisting in one corporation, cannot be bestowed 
upon another to the prejudice of the former grant — nor can 
any other legally acquire any such right of way, or title to land 
over which the franchise extends, as will hinder the former 
corporation in the exercise and enjoyment of its franchise. 
Ib. 

(Franchise may be revoked before tt is accepted by the corpora- 
tion.) In ordinary cases the Scate may repeal or modily at 
pleasure any act of incorporation granted by it, before it is 
accepted, and when no rights have been acquired under it. 
Until accepted it is not a grant, nor the public faith pledged 
not to impair it. 1). 


See Constitutionat Law; Ixconrornarep Companies. 
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OSTS. 

Double costs where party defends for an officer.) Where an 
officer is sued for acts done by him, if the party in the pro- 
cess under which the acts are done irdemnifies the ofiicer, 
and assuines the defence of the suit, he, and not the officer, is 
entitled to the double costs, in case judgment passes against 
the plaintiff in the suit, MeFurland vy. Crary §& McLean, 
6 Wend. 257 

(On motion to change venue.) Cn a motion to change renue, 
the costs of the motion abide the event of the suit; but a 
party failing in a motion is not entitled to the costs thereof, 
though he succeed in the suit. Gidney v. Spelman, 6 Wend. 
525, 

On a motion for judgment as in case of non-suit, the clerk 
was directed to tax only four folios, although the defendant’s 
papers contained thirty-nine folios. Ingham v. Graves, 
6 Wend. 536. 

( Travelling fees of foreign wiiness.) A foreign witness, sub- 
peenaed at the place of trial, is not entitled to travelling fees. 
Bank: of Niagara y. Austin, 6 Wend. 548. 


( Taxing costs.) The certificate of a judge is conclusive 
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evidence to a taxing officer, but the court possess the power 
to review the grounds upon which the certificate is granted. 
Barney v. Keith, 6 Wend, 355. 

6. (Separate costs.) One of several defendants may apply for 
costs against a plaintiff, for not trying his cause pursuant to 
notice, on showing the assert of his co-defendants for him to 
apply separately, or their refusal to unite with him in the 
application. Hart and others y. Wood and others, 6 Wend. 
398. 


(Fees for attendance of witnesses.) Where a cause is called 
at the circuit and the trial is put off by the defendant, and he 
subsequently obtains a verdict, he is not entitled to more 
than the allowance of one day’s fees to witnesses. Titus v. 
Bullen and others, 6 Wend. 562. 

(The State of Maryland a nominal plaintiff.) In an action 

brought in the name of the State of Maryland, for the use of 

a person entitled to a fund, it is no valid objection to the 

judgment, that costs have been adjudged against the State. 

That is the proper mode of entering the judgment since the 

act of 1794, ch. 54, sec. 10, and its effect is to render the 

equitable plaintiff liable to an attachment for costs, if he fails 
to sustain his action. Charlotte Hall School v. Greenwell, 

4 Gill & Johns. 407. 

9. (Against Siate.) The State is not liable for costs unless 
there exists some legislation to make it so, and no execution 
should be awarded against it. Ib. 

See Commission To Examine WitNEsSEs. 

COURT FOR THE CORRECTION OF ERRORS IN 
NEW YORK. 

1. ( The same cause came before one of the Senators on the circuit.) 
A member of the court for the correction of errors, may, by 
virtue of the constifulion of the state, and notwithstanding the 
provisions of the revised statutes, decide or take part in the de- 
cision of a cause, determined by him when sitting as a circuit 
judge. 6 Wend. 158. 

2. (Error must appear on the record.) The court for the cor- 
rection of errors look at the pleadings as they appear on the 
record, and not as set forth in the bill of exceptions; although 
at the time the exceptions were taken, the pleadings were in 
the form set forth in the bill. Jackson vy. Tuttle, 6 Wend. 
213. 

8. (What number of judges must concur.) In the court for the 

correction of errors a judgment of affirmance or reversal is 
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effective, if at least ten members concur in the decision, pro- 
vided that ninefcen members are present when the decision is 
made, although the remaining nine members do not yote in 
the decision of the question, and have not even heard the 
argument of the cause. Me Farland y. Crary, 6 Wend. 297. 

COURT OF CHANCERY. 

A. (Creditor against devisees.) The bar, arising from the act of 
limitations, relied upon in the answer of one co-defendant to 
a bill in chancery, brought by a creditor against devisees, to 
recover his claim out of the real estate of a deceased debtor, 
upon the ground that the personal estate had been exhausted 
in the payment of debts, will not enure to the benefit of the 
other co-defendants, and authorize the chancellor to dismiss 
the bill. MeCormic?: v. Gibson, 3 Gill & Johns. 12. 

2. (Creditor against devisees.) Upon a bill of this description, 
where the devisees have received distinct parcels of property, 
the interests of the defendants are several and distinct. The 
‘laim against each being in proportion to the amount devised 
tohim. Jb. 

3. (Part performance.) The ground upon which chancery in- 
terposes its aid, in the case of a clear part-performance of a 
verbal agreement, is, that to withhold relief, would be to suffer 
a party, seeking to shelter himself under the statute of frauds, 
himself to commit a fraud. Hamilton y. Jones, 3 Gill & Johns. 
127. 


(Zrustee purchases.) Chancery will not interpose and set 


co 


aside a sale made by a trustee, to himself, or his agent, either 
upon the application of the trustee or the agent. Richardson 
v. Jones, 3 Gill & Jolins. 163. 


(Proceedings against a purchaser at a sale under a decree.) 


Gr 


Where a sale is made under a decree, or order in chancery, 
and no bond or security is given for the payment of the pur- 
chase money, the purchaser may be compelled to complete 
his purchase, by an order on him in a summary way, to pay 
or bring the money into court. J). 


id 


But when a bond is given to the trustee for the purchase 
money, under an order of sale from chancery, requiring a 
bond to be given, and the sale has been ratified, the pur- 
chaser and his sureties cannot be compelled to pay the bond 
in a summary way, by an order from chancery. This con- 
stitutes a legal contract to be enforced at law. Ib. 


7. (Remedy against purchaser at sale under decree.) Where a 
purchaser at a trustce’s sale gave his bond in conformity with 
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a 
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the order of sale, but afterwards, by fraud, defeated the action 
at law brought upon his bond, he may still be made respon- 
sible in equity for the purchase money, upon a bill showing 
his improper conduct, though in the mean while limitations 
may have barred the bond at law. Ib. 

(Vote payable in cash or prize lottery tickets.) 8S. gave his 
note, payable 50 days after the drawing of a lottery should 
be completed, ‘in cash, or prize tickets in said lottery,’ and 
secured the same by a mortgage. The mortgagee, two years 
after the drawing, assigned the mortgage. The tickets in 
the lottery certified that the holder thereof would ‘ be entitled 
to such prize as may be drawn to its number, if demanded 
within 12 months after the completion of the drawing, subject 
to a deduction of 15 per cent., payable 60 days after conclu- 
sion.’ Upon a bill filed some years after the assignment, to 
sell the mortgaged premises for payment of a balance due 
upon the note, it was held, that prize tickets which had not 
been presented to the managers of the lottery for payment, 
within the 12 months, could not be set off against the com- 
plainant’s claim. City Bank vy. Smith, 3 Gill & Johns, 265, 


. (Relief against penalties.) Equity will relieve against penal- 


ties and forfeitures, where the matter lies in compensation, 
whether the condition on which they depend, be precedent or 
subsequent. But notwithstanding it will in many cases 
interpose to prevent the divesting an estate, it will not relieve 
against the non-performance of a condition precedent to the 
vesting of an estate, by giving an estate that never vested, 
and that by reason of the non-performance of a condition 
precedent, will not vest. Ib. 


10. ( Trustee chargeable with compound interest. ) D. in 1815, 


voluntarily assumed a trust over certain real property, toa 
part of the rents of which the complainants were entitled, and 
from that period until 1828, from time to time, every year, 
received large suns of money from the estate, which he con- 
tinually employed in trade and speculation. To the bill against 
him for an account, he filed more than one defective answer, 
withholding the discovery sought for. He claimed the whole 
trust fund, in one answer, as belonging to his wife and child- 
ren, who really owned a part ; while in another, he set up 
an unfounded stale claim in a stranger, to a part of the fund. 
He endeavored in the progress of the cause to stifle the 
inquiry as to the use he had made of the money received, or 
the profits which had accrued from its use, he neither paid 
nor offered to pay the c, q.¢. complainants any thing. Held, 
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that under the circumstances he was liable to pay compound 
interest, estimated on the balance in his hands at the end of 
each year; and that having kept full and fair accounts of his 
receipts and expenditures, and in that respect faithfully dis- 
charged his duty as trustee, he had not forfeited all claim to 
commissions, but was entitled to half commission — 5 per 
centum. Diffenderffer v. Winder, 3 Gill & Johns. 311. 

11. ( Testimony to rebut defendant’s answer.) An answer flatly 
denying an allegation in a bill, can only be overruled by the 
positive testimony of two witnesses, or of one aided by preg- 
nant circumstances — such circumstances standing alone, 
without the aid of positive testimony, will not destroy the 
eflect of an answer. Roberts y. Salisbury, 3 Gill & Johns. 
425, 

12. When property in controversy is within the limits of the 
state, and the claimant resides abroad, the Chancery Court 
has an undeniable jurisdiction over the case. Carroll v. Lee, 
3 Gill & Johns. 504, 

COURT AND JURY. See Esrcrmenr. 

COVENANT. 

1. (.Vol lo sue.) A covenant not fo sue the obligor of a bond 
Jor a limited tine, cannot be pleaded in bar to an action on 
the bond; the remedy of the party is by action on the cove- 
nant. Winans vy. Huston, 6 Wend. 471. 

2. (Dependent covenants.) F. intending to build on his farm at 
C. and have the bricks made there, agreed with B. under 
seal as follows: that is, ‘ B. contracts to make for the said 
F. 300 m. bricks on said farm, in the following proportions : 
not less than one-fifth salmon; two-fifths red; two-fifths 
black. ‘The first kiln to be ready for delivery in the month 
of May next. In consideration of which, F. contracts with 
3. to furnish free of expense, all the scantling and plank ne- 
cessary for making the bricks ; and pay B. #5,50 for every 
thousand of good merchantable bricks in the following man- 
ner: one-half of said amount of bricks to be paid for in pine 
wood, delivered at the stump, when called for, on said farm, 
at $2,50 per cord ; $300 to be paid when the first 100 m. 
are delivered ; $300 when the second 100 m. are delivered ; 
and the balance when the contract is completed.’ Held, 
upon the construction of this contract, that the engagement 
for the delivery of the wood, was an independent covenant on 
the part of F. with which he was bound to comply, without 
waiting for the burning of the first kiln of bricks. F'mley v. 


Boehme, 3 Gill & Johns. 42, 
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CRIMINAL LAW. 

(Burning a school house.) Under the Maryland act of 1809, 
ch, 138, a party may be indicted for wilfully burning a school 
house not parcel of a dwelling house. Such property is em- 
braced by the terms, ‘any other out house not parcel of a 
dwelling house,’ used in that act. Jones v. Hungerford, 
4 Gill & Johns. 402. 

DAMAGES. See Rerrevin; Trespass. 

DEBTOR AND CREDITOR. See Apptication or Pay- 
MENTS. 

DEBTORS, JOINT. 

1. (Judgment against those not appearing.) An action of debt 
on judgment lies against a defendant not brought into court, 
where, in a suit against joint debtors, the plaintiff proceeds 
under the New York statute as if all the defendants were 
brought in and takes judgment against all. Carmanv. Town- 
send, 6 Wend. 206. 

2. (Defence in suit on judgment.) It seems that a defendant in 
such case may avail himself of any defence which it would 
have been competent for him to urge in the original action had 
he been brought into court. Ib. 


~~ 


. (Suton judgment against joint deblors.) A judgment entered 
against a joint debtor not brought into court, it seems, would 
not entitle a plaintiff to recover without other evidence of 
indebtedness, if such indebtedness was directly put in issue 
by the pleadings; and that the onus probandi would lie upon 
the plaintiff to shew the original indebtedness, and not upon 
the defendant to disprove it. Ib. 

(Defence in suit on judgment.) A denial of joint liability by 
a defendant not brought into court in the first action in a suit 
on the judgment, is a good and valid plea. Jd. 


a 


or 
e 


(Defence in suit on judgment.) In a suit against several joint 
debtors, where only one is brought into court, and the plaintiff 
proceeds under the New York statute as if all were brought 
in establishing a personal defence, e. g. infancy, although the 
plaintiff ’s cause of action was fully proved, he is not entitled 
to judgment against the other defendants named in the ori- 
ginal process, who were not brought into court. Legeell and 
Wooster v. Boyd and Frost, 6 Wend. 500. 

6. (Costs.) Nor is the plaintiff in such a case entitled to dis- 
continue without costs as to the defendant brought into court, 
having proceeded to trial with a full knowledge of the defence, 
and put the defendant to the expense of proving his infancy, 
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It seems that a plaintiff, surprised on a trial with such defence 
would be permitted to discontinue without costs. Jb. 

DEED. See Escrow. 

DESCENT. See Comrvration or Kinprep. 

DEVISE. See Court or Cuancery. 

DISTRIBUTION. See Avvancemenr. 

DOWER. 

(Trust estate.) A widow is not dowable in equity of lands 
which were held by her husband in the character of trustee. 
Cowman v. Hall, 3 Gill & Johns. 398. Glenn y. Hall. Db. 

“JECTMENT. 

1. ( Tenant without title may object to plaintiff’s title.) It seems, 
a defendant in ejectment in possession of lands without title, 
may show that the title on which a recovery is claimed 
against him, has passed out of the plaintiff. Jackson y. Row- 
land, 6 Wend. 666. 

2. (Latent ambiguity in a grant is for the jury.) The construc- 
tion of a grant is for the court, and not a matter proper to be 
submitted to a jury, except in a case of latent ambiguity. 
Thomas v. Godfrey, 3 Gill & Johns. 142. 

3. (Time within which to apply to set aside a judgment.) In 

818, the tenant in possession failing to appear after notice, 
to an action of ejectment, judgment was rendered against the 
casual ejector. The plaintiff was then put into possession, 


1827, 


under a writ of habere facias regularly executed. In 
C., claiming title to the land, by petition, in which the tenant 
in possession united, prayed the County Court to set aside the 
judgment, restore the possession, and admit the petitioners to 
defend the action, upon the usual terms;, this being granted, 
the defendants afterwards moved the court to stay all pro- 
ceedings, upon payment to the lessor the rent due to him at 
the time of bringing the suit and the costs. This motion 
being also granted, the plaintiff appealed. Held that the 
County Court erred in striking out the judgment, which was 
entered upon the tenants failing to appear, after such a lapse 
of time, and that the lessor of the plaintiff was entitled to a 
writ of restitution. Klinefeller v. Cary, 3 Gill & Johns. 349. 

4. (Premises leased by guardian.) When a plaintiff in ejectment 
relies on a lease made by a guardian, it is necessary to prove 
at the trial, the legal appointment of the guardian, and that 
the ward was under age when the lease was made. Magru- 
der et al. v. Peters et al., 4 Gill & Johns. 323. 

See ConrinmaTIon. 
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ERROR. 


i. 


(For not instructing the jury.) A judgment will not be re- 
versed because the court omitted to charge the jury as to 
the legal inference arising from the testimony in the case; to 
sustain a writ of error on the ground that the court neglected 
to charge the jury upon a question of law arising upon the 
facts, it must appear by the bill of exceptions, not only that 
the facts upon which the question arose existed; but also that 
the court was distinctly request d to instruct the jury, as to the 
Jaw on that point. Law v. M rrills, 6 Wend. 268. 

Nor will a judgment be reversed because from the record it 
appears that the yury have passed only upon the issue of non- 
assumpsil, when there is such plea and also a plea of payment ; 
the finding of the jury upon the issue under the plea of non- 


assumpsit, necessarily negativing the plea of payment. Ib. 


3. (Refusal of new trial.) ‘The judsment of a subordinate court 
will not be reversed for the refusal by the court to grant a 


op) 


w? 


new trial. Jb. 

A mistake in the placifa of a record of the C. P. as to the 
place where the court was held at the time the capias was 
returnable, is cured by the statute of jeofails. Jb. 

(Foreign consul. Jurisdiction.) A consul of a foreign power 
sued in the Supreme Court of this State upon a recognizance 
of bail, acknowledged in that court, who appeared and pleaded 
to ine incrvls, cannot upon a writ of error, assign as an error 
in fuct, that he is such consul, and therefore allege that the 
Supreme Court has not jurisdiction. Davis v. Packard and 
others, 6 Wend. 327. 

(P.oceeding on recognizance.) A proceeding upon a recog- 
nizance of bail is merely a continuation of the original suit. 
Tb. 

(J risdiction.) When a court has jurisdiction of the subject 
maltier of a suit, and facts are stated in the proceedings suffi- 
cient to give it jurisdiction as to the parties, if the defendant 
appears and confesses the facts, or tacitly admits them by 
pleading lo the merts, he cannot afterwards assign for error 
the want of jurisdiction. Jb. 

(Juris ition of the court of errors.) The court for the cor- 
rection of errors in New York has no jurisdiction to reverse 
a judgment of the supreme court, for error in fact, unless the 
question has been first examined and decided upon a writ of 
error, corain vobis, in that court, or the matter upon which 
the error is assigned has arisen since the rendition of judg- 

VOL. XI.—NO. XXI. 13 
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ment in the court below, as upon a plea of a release of errors, 
or the like. Ib. 

9. (Jurisdiction of the court of errors in New York.) The power 
given to that court of errors by the revised statutes, to award 
an issue, when necessary to determine a question of fact, 
does not give the court jurisdiction over cases not before 
cognizable in that court; it only enables it to administer 
justice more conveniently, when a question of fact is pre- 
sented on a plea of a release of errors, or other matter arising 
subsequent to the judgment in the court below. Jb. 

10. (Reversal of a void judgment.) Although a judgment ren-_ 
dered by a justice is void, the party against whom it is ren- 
dered is, notwithstanding, entitled to seek its reversal. Slriker 
v. Moll, 6 Wend. 465. 

11. (Judgment is presumed to include costs.) Where a verdict is 
found for the defendant, and the justice returns that in pur- 
suance of the statute he entered judgment for him, it will be 
intended that such judgment included costs. Ib. 

See Arrrat. 

ESCROW. 

1. (Priority.) Where a deed of lands was delivered as an es- 
crow, and an absolute delivery subsequently made, but pre- 
vious to the second delivery a judgment was obtained against 
the grantor, under which the land was sold, it was held, that 
the purchaser under the judgment was entitled to the land 
Jackson v. Rowland, 6 Wend. 666. 

2. ( Delivery.) A deed delivered as an escrow does not take 
effect until the condition is performed, except where the ope- 
ration of the conveyance would be absolutely defeated unless 
the first delivery should be permitted to have effect, as in 
the case of the death of the grantor before the condition be 
performed. Jb. 

ESTATES UPON CONDITION, 

( Defeasance.) Where the grant of an estate in land is defeasible 
on the non-performance of a condition subsequent, it is not 
defeated upon the mere happening of the contingency upon 
which it is defeasible, but the law permits it to continue be- 
yond the time when such contingency occurs, unless the 
grantor or his heirs take advantage of the breach of such con- 
dition. Canal Company vy. Rail Road Company, 4 Gill & 
Johns. |. 

ESTOPPEL. 


(By a recilal in a bond.) Where the condition of a bond re- 
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cited that A was guardian, &c., neither the principal obligor 
nor surety therein, in an action upon such bond, can deny 
that he was guardian in the face of the recital, nor set up as 
a defence any supposed irregularity in obtaining the appoint- 
ment. Fridge v. The Slate, 3 Gill & Johns. 103. 


EVIDENCE. 


b. 


~ 


Se) 


(Parol declarations of a patentee of lands.) Pavol declara- 
tions of a patentee, that his name was inserted in the grant 
for the benefit of a co-patentee, and that he had conveyed to 
him all his right in the tract, is not admissible in evidence to 
contradict the legal effect of the grant. Jackson y. Miller, 6 
Wend. 228. 

(Parol declarations of a patentee of lands.) Such declara- 
tions might be admissible as secondary evidence of the exist- 
ence and contents of a deed to a person who had left the 
country under an attaint, and probably taken with him or de- 
stroyed the evidence of his title;’ but to enable a party to 
avail himself of such proof, he must first show that he has 
actually succeeded to the right of the person to whom the 
deed is supposed to have been given. Ib. 


. (Confessions.) Evidence of confessions should be scrutinized 


and received with caution. Law v. Merrils, 6 Wend. 268. 
(Record of former judgment.) A record of recovery in a 
former action between the same parties, in which it was 
necessary to establish the liability of the defendant as the in- 
dorser of a note, is sufficient evidence in a subsequent action 
to establish the fact of demand and notice. Wright v. Buller, 
6 Wend. 28 


. (Former judgment.) Where a party has no opportunity to 


plead a former verdict as an estoppel, the record thereof may 
be given in evidence, and is conclusive and binding on the 
party, the court and the jury. Ib. 

(Foreign laws.) The written or statute laws, and judicial 
records of a foreign State, must be proved by documents pro- 
perly authenticated, under the seal of the State, or a sworn 
copy must be produced. Lincoln v. Battelle, 6 Wend. 475. 
(Seal of State.) The public seal of a State, affixed to the 
exemplification of a law or judicial proceeding, it seems, 
proves itself; it is matter of notoriety, and will be taken no- 
tice of as part of the law of nations acknowledged by all. Jb. 
(Inquisition under writ de lunatico inquirendo.) An inquisi- 
tion taken under a writ de lunatico inquirendo is admissible, 
though not conclusive evidence to prove the lunacy of an obli- 
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gor in an action of debt on bond. Hart v. Deamer, 6 Wend. 
497. 

9. (Minutes of a corporation.) The original minutes of a cor- 
poration of a city are competent evidence of the acts of the 
corporation, without further proof of their verity. Denning 
v. Rorme, 6 Wend. 651. 

10. (Records of a corporation.) An agent of the corporation 
of New York, sued for acts done by order of the corporation, 
in removing obstructions in a street, may, in his individual 
capacity, avail himself, in his defence, of the records of the 
corporation, as entered in their minutes in relation to such 
street. Ib. 

11. (Interest of witness.) It is not true as an uniform rule, that 
a creditor is a competent witness for administrators. He is 
only so, where the assets are sufficient for the payment of 
debts. Where they are not, whether the administrator be 
plaintiff or defendant, if the verdict swells the fund to which 
he must look for the payment of his debts, his incompetency 
is manifest; he is only competent when the verdict cannot 
affect his interest. Jb. 

12. (Interest of guardian.) Upon a bill against an alleged in- 
truder for an account of the rents and profits of the complain- 
ant’s estate, accruing during her minority, her guardian is 
not a competent witness to prove an agreement between him- 
self and the defendant, that the defendant should keep the 
estate, and pay the rents to the complainant and her sister, 
who were jointly interested. It was the duty of the witness 
to have collected the rents, and accounted for them. He is 
therefore interested in sustaining the suit. Hungerford y. 
Brown, 3 Gill & Johns. 133. 

13. (Fraudulent transfer by an insolvent debior.) Where A and 
B, who were partners in trade, became embarrassed about 
the 17th March, and on the 27th, applied for a discharge 
under the insolvent laws, and where, as between the perma- 
nent trustee of the insolvents and the defendant, the inquiry 
was, whether a certain transfer of property made by the in- 
solvents, onthe 19th, to the defendant, then a creditor, was 
made with a view, or under an expectation of being or be- 
coming insolvent debtors, if was held, that for the purpose of 
enabling the jury to find when the intent to seek relief under 
the insolvent laws originated, declarations of one of the in- 
solvent partners, made a few days before the 20th, that if 
certain creditors came on them, they must stop payment or 
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petition — that bills of sale of household furniture executed by 
them on the 2st, and declarations of one of the insolvents, 
made at the same time, that the grantee therein (who was 
not the defendant) had advanced money to the partners, and 
they wished to secure him in consequence of the situation 
they were placed in,—and that entries in the day book of 
the insolvents, dated the 19th, 20th, 21st, and 23d, shewing 
a delivery of goods and notes to various persons, and among 
others, to the defendant, were all competent evidence for 
that object, as surrounding circumstances of the transaction, 
and a part of the res geste. Koll y. Whiteley, 3 Gill & Johns. 


oo 
oOo. 


14. (Sherif]’s return.) Where it was the general usage and custom 
during the time of a certain sheriff, for his deputies to deliver 
to him all process which came to their hands, when he in- 
dorsed such returns thereon, as he, by the said deputies might 
be directed; this was held to be competent evidence, in an 
action brought by the sheriff upon the official bond of one of 
his deputies —the inquiry being, whether a return so made 
was a false return or not. And although the plaintiff was not 
entitled to recover unless the jury believed that such return 
was made, either by the defendant or his directions, yet it was 
held, that the custom was per se, under the circumstances, 
pruna facie proof, as between the sheriff and his deputy, ot 
such a return having been made. Naylor vy. Semmes, 4Gill& 


=—°) 


Johns. 273. 


15. (Witness interested.) A witness cannot decline answering a 

question, merely because it will subject him to a civil liability. 
Ib. 

16. (Parol evidence to control a written agreement.) Where debtors 
transierred property in trust for the benefit of creditors, who 
agreed to accept their respective proportions of the estate 
conveyed, and in consideration thereof, released the debtors 
from all liability, in an action by one of the creditors against 
the debtors, it is not competent for the plaintiff to show, in 
order to avoid the release, either, that one of the defendants 
had represented to the witness, (who was a creditor,) that the 
creditors generally, had consented to sign the release, and 
that he (the witness,) had executed it under that impression, 
or, that one of the creditors had refused to execute the re- 
lease, and the defendants in order to induce him to sign it, 
had secretly agreed to pay him, and did pay him, without the 
knowledge of the other creditors, an additional consideration. 

13* 
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Such evidence does not establish any fraud. Smith vy. Slone 
and Mullikin, 4 Gill & Johns. 310. 

17. (Label.) In an action upon the case for publishing a libel 
in which plaintiff was charged with being ‘ a degraded scoun- 
drel, liar, and blackguard; ’ the defendant may prove in miti- 
gation of damages, under the general issue plea, that the 
plaintiff, shortly prior to the publication of the libel complained 
of, charged the defendant with being guilty of false swearing 
in acertain cause in which the defendant had been examined 
as awitness. Davis v. Griffith, 4 Gill & Johns. 342. 

18. (Under plea of not guilty in trespass.) Under the plea of 
not guilty in an action upon the case, the defendant may give 
in evidence a release — satisfaction — an award —a license 
to do the act complained of — any justification or excuse, or 
whatever in equity and conscience, according to the existing 
circumstances, precludes the plaintiff from recovering. Shaf- 
fer v. Stonebraker, 4 Gill & Johns. 345, 

19, (Kindred.) The declarations of a deceased party are com- 
petent evidence, in an action against his administrator for the 
residue of his estate, to prove that a particular person was his 
relation, and the degree of the consanguinity or affinity be- 
tween them; but a conversation between the deceased and 
another, in which each reckoned upon their descents, when 
the deceased remarked, if that be the case, we are second 
cousins, is not admissible evidence for the purpose aforesaid. 
Charlotte Hall School v. Greenwell, 4 Gill & Johns. 407, 

20. (Defendants in equity.) Defendants who are properly joined 
in equity, who have an interest in the same subject matter, 
and must be affected by the same evidence, are not competent 
witnesses for each other. Chambers v. Chalmers, 4 Gill & 
Johns. 420. 

21. ( Trustee.) Where a married woman and her trustee united 
in a mortgage of her separate estate, upon a bill to enforce 
the mortgage, in which they were both made defendants, the 
trustee being responsible for costs, is not a competent witness 
for his co-defendant. Ih. 

See AprpiicaTion or Payments; Commission to Examine 
Witnesses; Practice. 

EXECUTION. 

1. (Death of defendant after execution is put into the sheriff's 
hands.) The death of the defendant before the levy of a (fi. 
fa. in the hands of the plaintiff prior to such death, does not 
render a sci. fa. against the heirs and lerre-tenants necessary, 
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the sale under a fi. fa. thus issued and levied, passes title to 
the purchaser. Hanson y. Barnes, 3 Gill & Johns. 359, 

2. (Presumption in favor of sheriff-) If a sheriff’s sale under a 
fi. fa. can be impeached, upon the ground of due notice of 
the sale not being given, that fact must appear aflirmatively, 
for every thing is to be presumed in favor of the performance 
of his duties.- Ib. 

See JupGmMents AND Executions. 

EXECUTORS AND ADMINISTRATORS. 

1. (Costs.) To subject an administrator to costs, it must appear 
that the demand of the plaintiff was unreasonably resisted or 
neglected. .Vicholson v. Showerman, 6 Wend. 554, 

2. (Confession of judgment.) An administrator, who has con- 
fessed judgment, and thus admitted assets, being a creditor 
himself, may, as against the heirs of his intestate, for the 


purpose of subjecting the real estate to his claim, show that 
in fact the assets are not suflicient to pay all the creditors. 


Gaither and Warfield v. Welsh, 3 Gill & Johns. 259. 


’ 

3. (Foreign executors. Executors and administrators can only 
sue in the courts of the country from which they derive their 
power, They have no extra-territorial authority. Kraft v. 
Wickey, 4 Gill & Johns. 332. 

4. (Disiributee may elect actual or inventoried value.) Where the 


personal estate of an intestate consists of slaves, a distributee 
cannot recover from a delinquent administrator and his sure- 
ties, both the appraised value, and the increase, and hire of 
such slaves, from the time of granting letters or appraisement. 
He may claim their appraised value and interest thereon, or 
their increase and hire up to, and real value at, the time of 
bringing his action. But the pleadings must disclose which 
course he elects totake. Burch and Mundell v. The Slale, 4 
Gill & Johns. 444. 

5. (Payment of value gives executor tille.) By recovering the value 
of the slaves, the distributee casts upon the administrator, the 
title to the 
lates. Ih. 

FALSE IMPRISONMENT. 


(Justice of peace.) <A justice of the peace is not liable in an 


| | 
i i i 


i 
yroperty from the period to which the recovery re- 


action for false imprisonment for issuing a warrant without oath 
against a freeholder, where it is not shown that he acted mala 
fide. Roe rs Vv. Mulline , 6 Wend. 597, 

FEME COVERT. 

1. (Separate property.) A separate estate in wife, in personal 
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chattels, was unknown to the common law; like her person, 
her property was under the control of her husband. Carroll 
v. Lee, 3 Gill & Johns, 504, 

2. A separate property may now be held by a married woman, 
through the intervention of a trust, and even without the in- 
terposing office of a trustee. Ib. 

3. (Separate property.) ‘To exclude the marital rights over her 
property, a clear intention in the donor, that it shall be for 
her separate use, must appear. No technical words are ne- 
cessary, but adequate language must be employed in making 
a gift, to manifest a decided intention to transfer a separate 
interest. Ih, 

4. (Separate property.) <A gift of plate to a married woman, 
unexplained as to intention, is a gift, to which the marital 
rights instantly attach, and the thing given, immediately be- 
comes the property of the husband. Jb. 

See Cuancery. 

FORGERY. 

(Injury lo any one, nol necessary.) It is not now held to be es- 
sential to the offence of forgery, in any case, that some one 
must have been injured. it is sufficient, if the instrument 
forged, supposing it to be genuine, might have been prejudi- 
cial. ‘The question whether a particular instrument is capable 
of supporting a charge of forgery, is referrible not to the form, 
but to the substance of it. Arnold vy. Cost, 3 Gill & Johns. 
221. 

FRAUDS, STATUTE OF. 

(Agreement for right of way.) A promise to pay the owner of 
land a specific sum, on his consenting to have a public road 
or highway laid through his lands, is not within the statute of 
frauds, and may be enforced by action, if such road be laid 
out and occupied as such. Noyes v. Chapin, 6 Wend. 461. 

FRAUDS. See Cuancery, 5; Srarute or Fravups. 

FRAUDULENT CONVEYANCE. See Evivence. 

GUARDIAN AND WARD. 

1. (Release of ward to guardian.) A female, under the age of 
21, cannot execute a release to her guardian, though she has 
capacity to receive payments from him at the age of 16. A 
release, which affords more protection to a guardian than a 
mere receipt, is in its nature and tendency, to the prejudice of 
the infant, and opposed to sound policy. Fridge v. State, 3 
Gill & Johns. 103. 
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(Negotiable note of guardian to ward.) The promissory note 

of a guardian given to an infant female ward over the age of 
16 years, is no payment. Ib. 

3. (Account.) Itis the duty of a guardian to a female ward, on 

er arrival at the age of 16 years, to exhibit a final account to 
the Orphans’ Court, and to deliver to the ward all her property 
in his hands. So far as the property of a ward in the guar- 
dian’s hands consists of money, this constitutes a contract to 
pay money when she attained the age of 16, which is a day 
sufficiently certain in case of failure to pay, to entitle the w ard 
to interest absolutely. Jh. 

1. (Foreign guardian. Guardians like executors and adminis- 
trators, can only sue in the courts of the country from which 
they derived their power. They have no extra-territorial 
authority, gua guardian. Ci afl vy. Wick y, 4 Gill & Johns. 332. 

See Evipence. 

UARANTOR. See Arrrication or Payments. 
HUSBAND AND WIFE. See Ciaancery; Feme Covert. 
INCORPORATED COMPANIES. 

(Right to vote. A trustee, holding stock in an insurance com- 
pany for the benefit of others, is entitled to vote in the choice 
of directors. Exparte Barker, relative to Mercantile Insurance 
Company, New York, 6 Wend. 509. 

INDICTMENT. 

1. (“dverments.) In an indictment for an assault with intent to 
murder, it is not necessary to state the instrument, or means 
made use of by the assailant, to effectuate the murderous in- 
tent. Slate v. Dent, 3 Gill & Johns. 8 


2. (Description of articles stolen.) It is sufficiently certain in 


an indictment to describe the article stolen as ‘ one hide of 
the value,’ &e. Slate v. Dowell, 3 Gill & Johns, 310. 

INFANTS. 

(Binding, voidable and void contracts.) Some contracts made 
by infants are binding, such as contracts for necessaries. 
Some are void; and others are voidable only, such as con- 
tracts that may be for the benefit of the infant. A contract 
that a court can see and pronounce to be to the prejudice of 
the infant, is void. Fgidge v. The Stale, 3 Gill & Johns. 

See Derrors 

INSOLVENT DEBTOR. 

{Nole payable in another State.) A citizen of Maryland, in 1816, 
gave his promissory note to a citizen ot P: nnsylrania, and 
made it payable at a banking house in the latter State. In 
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1818, the legislature of Maryland, by aspecial act, dispensing 
with some ofthe provisions of her general system of insolvency, 
authorized the maker of the note to obtain a discharge from 
his debts. Held, that as this contract was to be performed in 
Pennsylvania, the insolvent laws of Maryland could not be 
pleaded in bar against it. Frey v. Kirk, 4 Gill & Johns. 509. 


See Bait; Evivence, 7. 


INSURANCE. 


3. 


» 


Ode 


(Construction of policy.) Where the words, ‘ gunpowder is 
not insurable, unless by special agreement,’ were inserted in 
the proposals annexed to a policy of insurance, at the foot of a 
clause headed extra hazardous, (in an enumeration of goods 
considered not hazardous, and of goods, trades and occupa- 
tions considered hazardous and extra hazardous.) it was held, 
that gunpowder must be considered as included in articles 
enumerated as extra hazardous; and that as the building in- 
sured in this case was declared to be privileged to contain 
extra hazardous goods, the policy was not forfeited by the fact 
that gunpowder was stored in the building at the time of its 
conflagration. And it was further held, that the words ‘ gun- 
powder is not insurable,’ &c. were simply a declaration that 
gunpowder would not be insured under the class of extra 
hazardous goods, at the rate specified in that class, and would 
be excluded from an estimate of loss, unless specifically in- 
sured. Duncan vy. Sun Fire Ins. Co., 6 Wend. 488. 
(Enhancement of risk.) Whether the powder was in the 
building with or without the knowledge or agency of the 
assured, had it been prohibited, it seems, would have been 
immaterial. Ib. 

(Proposals and conditions atiached to a policy.) The proposals 
and conditions attached to a policy form part of the contract, 
and have the same force and effect as if contained in the body 
of the policy. Jb. 


. (Warranty.) Stipulations in policies are considered express 


warranties, and it is not requisite that the circumstance or 
act warranted should be material to the risk; an express war- 
ranty in this respect being distinguishable from a representa- 
tion. Ib. 
(Warranty.) A warranty in a policy of insurance is a con- 
dition or contingency, and unless that be performed, there is 
no contract; this rule prevails as well in the case of a war- 
ranty applying to matters subsequent, as to matters precedent. 


Ib. 
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6. (Enhancement of risk.) A grocery may be kept in a building 
insured, if the business of a grocer is not specified in the 
policy of insurance, in the enumeration of prohibited occupa- 
tions; and spirituous liquors, oil, and other articles commonly 
dealt in by grocers, may be kept in the building as incidental 
to the business, although there be a clause in the policy sus- 
pending its operation, if such articles be stored in the build- 
ing. The New York Equitable Ins. Co. y. Langdon, 6 Wend. 
623. 


7. (Enhancement of risk.) The keeping of such articles in quan- 

tities in the cellar of the building, purchased for the purpose 
of selling out by retail, and from which the stock in the store 
is from time to time replenished, is not a storing within the 
meaning of the policy. Ib. 

9° 


8. (bandonment.) An insured is not compelled in any case to 


He has an election which rests in his discretion; 
but no right to claim for a technical or constructive total loss 
vests, until such election is made. 
surance Co., 3 Gill & Johns. 450. 
9. (Abandonment. ) 


abandon. 


Bosley v. Chesapeake In- 


An election to abandon fora total loss can- 
not be made, until receipt of advice of the loss. Jb. 


10. (dbandonment.) Intelligence of the loss of a ship derived 


from a newspaper, is sufficient advice to authorize an insured 
to abandon upon. Ib. 


1{. The information which is sufficient to authorize the assured, 
to give notice to the underwriter, that he abandons, must be 
of such facts and circumstances as would sustain the aban- 
donment, if existing in point of fact at the time the notiee is 
given. Ib. 


12. (Abandonment.) ‘The mere stranding of a vessel, does not 


of itself, form a substantive ground of abandonment. The 
right to abandon on such an occurrence, depends on the at- 
tending circumstances. Ih, 


13. ( Abandonment.) §$ 


So where the assured addressed the follow- 
ing note to the underwriter : ‘ I observe by the Bosfon news- 
paper of the 29th January, that the ship S. insured in your 
office, was driven ashore in a heavy gale of wind, the 6th of 
December, and by a Charleston paper of the 26th of January, 
that on the 13th she was not got off. In so dangerous a situa- 
tion as Helvoet roads, il is to be feared a toial loss has ensued. 
I therefore, as a measure of precaution both for your interest 
and my own, abandon to you, and claim a total loss.’ Held, 


that this letter did not state to the underwriter a sufficient 
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reason for the offer to abandon. A mere apprehension that 
a total loss may have taken place, does not authorize the 
offer. Jhb. 

INTEREST. 

(Administrator. ) Interest is not to be charged on money retain- 
ed by an administrator with the sanction of the Orphan’s Court 
and consent of parties, to meet the future contingencies of 
the estate. Wilson y. Wilson, 3 Gill & Johns. 20. 

See Cuancery, 16. 

JUDGMENTS AND EXECUTIONS. 

1. (Fraudulent sheriff's sale.) A sheviff’s sale was set aside as 
fraudulent, where real estate worth $10,000, was sold to satisfy 
a judgment of $100, and where the premises were so situated 
that a portion which would probably have brought more than 
enough to satisl) the judgment could conveniently have been 


sold separate ly, G ofj v. Jones, 6 Wend. 522. 


© 
~ 


2. (Perpetual stay of execution.) A perpetual stay of execution 
; —. -of lands 
purenasel OT 1ands 
bound by judgment, where it appeared that an execution had 


was ordered on the application of a bona fide 


been issued and personal property of the defendant in the exe- 
cution levied upon to an amount sufficient to satisfy the judg- 
ment, although the court, under the circumstances of the case, 
had reiused to set aside the execution on the application of 
the defendant. Wood v. T' ney, 6 Wend. 562. 

3. The judgment of a court of competent jurisdiction, is, as to 
all matters decided by it, conclusive ; and cannot be after- 
wards questioned by any other tribunal, when coming in in- 
cidentally. Fridve v. Siate, 3 Gill & Johns. 103. 

4. (Pleaded or giren in evidence.) It is a general rule that the 
verdict and judgment upon the merits in a former suit, Is, in 
a subsequent action, between the same parties where the cause 
of action, damages, or demand, are identically the same, con- 
clusive against the »laintiff’s right to recover, whether plead- 
ed in bar, or given in evidence under the general issue, where 
such evidence is legally admissible, and that such prior ver- 
dict and judgment need not be pleaded by way of estoppel. 
Shaffer v. Sionebraker, 4 Gill & Johns. 3.45. 

JUDGMENT FOREIGN. 

1. (Suil on foreign judgment.) In an action on a judgment of a 
court of a sisler Sial-, to a plea that the defendant was nol 
personally s. rved with process, and had no notice of the suit; the 
plaintiff may rep/y that the defendant appeared in the suit by 


ationey, and the record of the judgment, stating the fact that 
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the defendant did appear by attorney, will be evidence of the 
fact until contradicted. Shumway and others v. Stillman, 6 
Wend. 447. 

2. (Conclusive.) The judgment of a court of general jurisdic- 
tion in any State in the Union, is equally conclusive upon 
the parties in all other States as in the State in which it was 
rendered, unless it appear by the record that the defendant 
was not served with process, and did not appear in person or 
by attorney. Jb. 

3. (Record shows that defendant appeared by attorney.) If the 
record sets forth that the defendant did appear by attorney, 
the defendant is at liberty to disprove the fact; but if he does 
not disprove it, the record is conclusive. Ib. 

JURISDICTION. See Court or Cuancery, 23. 

JURORS. See New Triat. 

JUSTICE OF THE PEACE. See Fatse Imprisonment. 

KINDRED. See Computation or Kinprep. 

LANDLORD AND TENANT. 

1. (Disputing title of landlord.) A person entering into the 
possession of land as a tenant, or admitting the title of him 
under whom he enters, cannot legally attorn to a stranger, or 
dispute the title of his landlord; and every person entering 
directly or mediately under such tenant, or by his permission, 
stands in the same situation as the original tenant. Jackson 
v. Miller, 6 Wend. 228. 

2. (Sheriff removes goods from premises.) A sheriff is not liable 
to a landlord for removing the goods of an under tenant from 
demised premises, leaving the rent unpaid, although notice 
of such rent being due is duly served. Brown v. Fay, 6 Wend. 
392. 

3. (Surrender of lease.) The acceptance by a tenant of a new 
lease of the same premises, during the term of the first lease, 

’ is deemed a virtual surrender of the first lease. Such pre- 
sumption arises from the acts of the parties, which are sup- 
posed to indicate an intention ta that effect; but when such 
intention cannot be presumed, without doing violence to 
common sense, the presumption will not be supported. Van 
Rensselaer’s heirs v. Penniman, 6 Wend. 569. 

4. (Agreement to pay for improvements.) Where, in a lease 
executed by both parties, is contained a covenant that on the 
lessee’s being removed from the demised premises, or dis- 
possessed, he shall be paid the value of the buildings and 
improvements made by him, and that on such payment he 

VOL. XI.— NO. XXI. 14 
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shall yield up the possession of the demised premises, an 
agreement by the lessor will be implied, that the lessee may 
retain possession until such payment be made, notwithstand- 
ing that the term for which the premises were demised, has 
expired. Ib. 

5. (Landlord’s litle expires.) A tenant may show an outstanding 
title against his landlord, where the title of his landlord has 
expired or been extinguished since the relation of landlord 
and tenant between them was created. Jackson v. Rowland, 
6 Wend. 666. 

6. The relation of landlord and tenant does not exist between 
the tenant of a mortgagee, so as to entitle the former to no- 
tice to quit. Ib. 

LAW AND FACT. See Esecrmenrt. 

LEX LOCI, 

1, It is an universal principle, governing the tribunals of all 
civilized nations, that the lex loci contractus controls the na- 
ture, construction and validity of the contract. The excep- 
tions are, where it would be dangerous, against public policy, 
or of immoral tendency, to enforce that construction here. 
Trasher v. Everhart, 3 Gill & Johns. 234. 

2, The ler loci contractus is never looked to, to determine the 
remedy which should be used, and the process to be issued, 
to enforce a contract. These are determined by the lex fori. 
So an action of assumpsit cannot be maintained here, upon a 
single bill made in Virginia, which, according to the laws of 
that State, is not a specialty, but according to our law, is. 
1b. 

See Insotvent Dexror. 

LIEN. 

(For purchase money.) An implied lien for the purchase 
money of land where the vendor has parted with the legal title, 
will not be enforced against a subsequent purchaser, without 
notice. Roberts vy. Salisbury, 3 Gill & Johns. 425. 

LIMITATIONS. 

1. (Absent debtor.) By the Maryland act of November, 1765, 
ch. 12, it is declared, that if a person who is liable to an action, 
shall be out of the province at the time the cause of action 
hath accrued, he shall have no benefit or advantage from the 
act of 1715, ch. 23, (the act of Limitations) provided the per- 
son who has such cause of action shall prosecute the same, 
after the presence, in this province, of the person liable there- 
to, within the time or times limited, in and by the said act of 
1715. Held, upon the construction of this act: 
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2. (Absent debtor.) That the Maryland acts of 1715, ch. 23, 
and 1765, ch. 12, are to be taken together, and to receive a 
construction to carry into effect the plain and obvious inten- 
tion of the Legislature, that limitations should not attach 
against a creditor, where the debtor was absent from the 
State, at the time the cause of action accrued. Ib. 

3. (Absent debtor.) That if at any time after the cause of action 
accrued, the debtor, by his presence in the State, afforded 
the creditor an opportunity to prosecute his writ with effect, 
he should institute his action within the time required by the 
act of 1715, or his claim would be barred by limitations. Jb. 


4. (Absent debtor.) To bring a case within the act of 1765, the 
presence of the debtor within the State must be such as to 
enable the creditor to avail himself of it; a secret, concealed, 
clandestine presence for any length of time, of which the 
creditor could not take advantage, would not be sufficient. 
It must be so public, and under such circumstances, as to 
give the creditor an opportunity, by the use of ordinary dili- 
gence and due means, to arrest the debtor. Hysinger v. 
Balizell, 3 Gill & Johns. 158. 

. (Absent debtor.) Where a cause of action accrued in Octo- 
ber, 1822, when the defendant was a resident of another State, 
and it appeared, upon a case slated, that the defendant was 
in Baltimore, where the plaintiff resided, in April, 1823, 
*‘ purchased other goods from the plaintiff, and remained there 
for two days.’ It was held, that limitations did not then at- 
tach, because it did not appear at what time during those two 
days, the defendant made his purchase; nor whether the 


plaintiff had an opportunity to sue out a writ against him with 
effect. Th. 


La 


6. 


So 


( Trust.) The statute of Limitations is a bar to an action of 
assumpsil, brought by a child of a deceased against the ex- 
ecutrix of his executor; the latter having been the guardian 
of the child, and the object of the suit, being to recover 
property of the ward, which he as guardian, was charged 
with having converted to his own use, and assumed to pay 
for, upon the liability resulting from such conversion. Green 
v. Johnson, 3 Gill & Johns, 389. 

. (Trust.) As soon as a trust ceases to be a continuing sub- 
sisting trust, or expires by its own limitation, or is put an end 
to by the act of the parties, if it be a fit subject for a suit at 
law, a cause of action arises, and the act of limitations begins 
torun, Ib, 


ot 
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8. (ew promise.) The payment of interest upon a bond, is no 
avoidance of the Act of Limitations of this State, nor will even 
an express acknowledgment of the debt revive the remedy 
upon a bond barred by that act. Carroll v. Waring, 3 Gill 
& Johns. 491. 


LIMITATION OF ACTIONS. 

1. (Must be pleaded.) Limitations must always be pleaded both 
at law and in equity, and a defendant cannot avail himself of 
limitations, merely because the proceedings of the plaintiff 
show a case to which limitations might. be applied. Cham- 
bers v. Chalmers, 4 Gill & Johns. 420. 


2. (New promise.) In an action upon a note, the defendants 
having pleaded limitations, it appeared that a few days be- 
fore the commencement of the suit, the defendant was shown 
the note, and asked if it was his, to which he replied, ‘ yes,’ 
and being then asked what arrangement he could make for 
its payment, replied, ‘as regards that he could not say.’ 
Being then informed that suit was to be brought, he again 
replied, ‘ you may save yourself the trouble, as I have taken 
the benefit of the insolvent laws.’ Held, that the admission, 
with the qualification urged by the defendant, could not be 
construed into the admission of a present subsisting debt; if 
the excuse was true it was equivalent to a declaration that 
the debt was discharged; and that it could not be inquired 
into upon this issue, whether the discharge actually obtained, 
was valid or not. Frey v. Kirk, 4 Gill & Johns, 509. 

LIMITATIONS, STATUTE OF. 

1, (Foreign limitation.) A law of a foreign State, authorizing 
proceedings calling on creditors to present their demands 
against a debtor by a specified day, and declaring the effect 
of omission to be, not only to take away the remedy, but to 
extinguish the debt, will be considered, where there is no 
insolvency and no surrender of property, in the nature of a 
statute of limitations, affecting the remedy, and not the validity 
of the contract. Lincoln y. Battelle, 6 Wend. 475. 


2. (Foreign limitation.) A plea of the statute of limitations of the 
State where the contract is made, is no bar to a suit brought 
in a foreign tribunal to enforce the contract; but a plea of 
the statute of limitations of the State where the suit is brought, 
is a good bar. Ib. 


LOTTERIES. See Acts or Assempiy; Cuancery, 14. 
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MALICIOUS PROSECUTION. 


1. (Probable cause.) The naked fact of a party commencing two 
suits in a justice’s court, after being himself sued by the 
party whom he prosecutes, and neglecting to appear at the 
return of the summonses, is not such evidence of a want of 
probable cause as will sustain an action for a malicious prose- 
cution. Gorton vy. De Angelis, 6. Wend. 418. 

2. (Probable cause.) Want of probable cause must be shown 
affirmatively, and will not be inferred from the mere neglect to 
prosecute a suit commenced. Ib. 

3. (Case for arrest on ca. sa.) An action upon the case is the 
proper remedy against one who maliciously procures a ca. sa. 
to be issued, and another to be arrested under it. Turner v. 
Walker, 3 Gill & Johns. 377. 

4. (Evidence.) Evidence of the conduct and declarations of the 
defendant in relation to, and in the course of the transaction — 
of the situation of the parties — of the nature and extent of 
the injurious means resorted to, to effect his object, and of his 
forwardness, zeal and activity manifested in the procurement 
and use of the means employed, may properly be adduced to 
prove malice. 1b. 

MESNE PROFITS. 

1. (Action for, abolished in New York.) Action for mesne profits 
is abolished by the revised statutes of New York; the remedy 
of the plaintiff is by suggestion on the record of judgment in 
the ejectment suit. Jackson v. Leonard, 6 Wend. 534. 

2. (Suggestion of.) If the ejectment suit was commenced pre- 
vious to the revised statutes going into effect, the suggestion 
may be in the name of the nominal plaintiff. Jd. 

NEW TRIAL. 

1. (Direction on evidence.) A new trial will not be granted 
because a judge expresses an opinion in his charge to the 
jury, that a discrepancy between the testimony of a witness 
and his former statements seems naturally enough accounted 
for. Jackson vy. Packard, 6 Wend. 415. 

. (Case of nonsuit.) A new trial will not be granted because 
the judge nonsuited the plaintiff, if the evidence be such that 
if the cause had been submitted to the jury and they had 
found for the plaintiff, the court would have set aside the 
verdict. Demyer vy. Souzer, 6 Wend. 436. 


— 


- 


3. (New evidence.) Where parol evidence of the contents of 


a deed is given, on proof of loss of the deed, and the charac- 
ter of the witness who proved the loss is subsequently im- 


14* 
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peached, such impeachment cannot be insisted on in support 
of a motion for a new trial. Jackson v. Rowland, 6 Wend. 
666. 

4, (Depositions of jurors.) Upon a motion for a new trial, the 
depositions of jurors, who tried the cause, cannot be received 
to show, either misbehavior or mistake. Bosley v. Chesapeake 
Ins. Co, 3 Gill & Johns, 473. 

PARTIES. 

(Surety against principals.) Where two persons, partners in 
business, were subjected to the payment of a debt of a third 
person, the one as surety, and the other as the heir of a co- 
surety, which debt was paid from the partnership funds, it 
was held, that a separate action might be maintained by each 
against the principal for a moiety of the money paid. Gould 
v. Gould, 6 Wend. 263. 

PARTNERS AND PARTNERSHIP. 

1. (Presumed to have equal interests.) In the absence of all 
proof to the contrary, partners will be presumed to be equally 
interested in the partnership funds. Gould v. Gould, 6 Wend. 
263. 

2. (Payment.) Where partnership funds have been misapplied by 
a member towards the payment of a judgment holden by a 
creditor of the firm, against him, for his individual debt, such 
creditor may, on the application of the other member of the 
firm, apply the payment to his demand against the firm, and 
enforce his judgment, notwithstanding a receipt given, ap- 
plying the payment on account of the judgment. Campbell 
v. Mathews, 6 Wend. 551. 

3. (Burthen of proof.) In an action against a firm, on a note 
made by one of the partners in the partnership name it is not 
incumbent on the plaintiff, in the first instance, to show that 
the note was given for a partnership transaction. Vallett v. 
Parker, 6 Wend. 615. 

4, (Averment.) Where a promissory note is stated in a declar- 
ation to have been made by the defendants, proof that it was 
made by one of a firm in the partnership name, supports the 
declaration. Jb. 

PLEAS AND PLEADINGS IN EQUITY. 

1. (Want of issue.) An annuity payable out of the rents and 
profits of real estate, being in arrear, the devisee filed her bill 
against the infant devisees of the land, their guardian, and 
the personal representative of the testator, alleging the an- 
nuity to be a charge on the land and its profits, and praying 
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for an account — that the lands may be sold, —the proceeds 
applied to the payment of the annuity, so far as necessary, 
and the balance invested to meet future instalments, and for 
general relief. eld, that as the bill contained no allegation 
or suggestion of the receipt of the rents and profits by the de- 
fendants, or any of them, nor of the annual value of the land, 
nor of the application of the rents and profits, and did not 
call upon the defendants to make any disclosures upon these 
subjects, there was no issue, to which evidence, which had 
been taken in the cause in relation to them, could apply, and 
that there could be no decree in persenam against the defend- 
ants under this state of the pleadings. Robinson v, Townshend, 

3 Gill & Johns. 413. 

. (Averment of facts.) The best test of what are properly aver- 
ments of facts in a bill or answer, is, whether they are such 
matters as a witness may be called upon to prove, or the 
truth of which must be established by evidence, to enable a 
court to act; if they are not, then such averments are either 
mere principles of equity, or some of those public and estab- 
lished facts, of which, the court is bound to take judicial no- 
tice without any proof. Per Brann, Cuan’r. Canal Co. v. 
Rail Road Co. 4 Gill & Johns. 1. 

3. (Usury.) Where a bill for the specific execution of a con- 
tract states a case, which may or may not be usurious, ac- 
cording to the facts which really exist in the case, the statute 
of usury must be pleaded or relied upon in the answer, or it 
will not avail the defendant. The rule might be different, if 
the bill stated a usurious contract which no inference or in- 
tendment can help. Chambers vy. Chalmers, 4 Gill & Jobns. 
420, 

4. (Usury.) Where a contract contained divisible, unconnect- 
ed, and independent stipulations, the performance of which 
was agreed to be guarantied by the execution of a mortgage, 
and afterwards upon a liquidation of the accounts of the par- 
ties, the mortgage was executed, it was held to be no objec- 
tion in equity to enforcing the mortgage, merely because 
some of the stipulations in the first contract were usurious. 
To sustain the objection that the mortgage was usurious, it 
should have been stated, that it was given to secure the usu- 
rious stipulations mentioned in the contract. Ib. 

See Limitations. 


PLEAS AND PLEADINGS. 
1. ( That one of grand jury not a freeholder.) It is not a good 
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plea to an indictment that one of the grand jurors who found 
the same is not a freeholder, &c. The People vy. Jewelt, 6 
Wend. 386, 

2. (Accord and satisfaction.) To an action of debt on bond, 
for the payment of money, a plea averring an agreement by 
the obligee to accept a surrender of lands, mortgaged as col- 
lateral security, and a fender of performance by the defendant 
is not abar. Russell vy. Lytle, 6 Wend. 390. 

3. (decord and satisfaction.) An accord must be executed ; 
readiness to perform is not sufficient. 1d. 

4. (.Vew promise.) Ifthe promise to pay a debt barred by an 
insolvent discharge be conditional, it must be alleged as a con- 
ditional and not as an absolute promise in the replication, or 
the plaintiff cannot recover. Wait vy. Morris, 6 Wend. 394. 

5, (Assigning breach of bond of indemnity.) A bond reciting 
a conveyance of Jand, and covenanting to indemnify and save 
harmless the obligee against all actions brought for the re- 
covery of the land, and against all costs and expenses in 
consequence, is an indemnity only against all lawful claims, 
and the breach assigning the bringing of a suit without alleg- 
ing title in the party prosecuting, will not give a right to re- 
cover. Luddington v. Pulver, 6 Wend. 404. 

6. (Assigning breach on bond of indemnity.) The fact of a war- 
ranty deed having been given simultaneously with the bond, 
will not vary the construction of the covenant. Jb. 

7. (Justifying under execution.) In justifying under an execu- 
tion, issued by a justice of the peace, it is necessary to state 
the statute under which the justice acted, and that by virtue 
thereof he issued process, or that under it a plaint was levied. 
Cleveland v. Rogers, 6 Wend, 438. 

8. (Justifying under execution.) When in pleading, the facts 
necessary to give jurisdiction are omitted to be stated, and it is 
only alleged that a judgment was rendered, and that an ex- 
ecution was issued upon such judgment, without setting forth 
the execution verbatim, so that the court may see whether it 
afforded protection to the officer who executed it, the officer 
will be considered a trespasser. 1b. 

9. (Assigning breach.) Where a contract provides for the per- 
formance or omission of a single act, a breach assigned in 
the words of the contract, either negatively or affirmatively, 
or in words co-extensive with the import or effect of the con- 
tract, is sufficient ; but where it requires many things to be 
performed or omitted, the performance or omission of any 
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one of which would constitute a breach, a particular breach 
must be specified in the assignment ; and accordingly, it was 
held in this case, where the condition of the bond was that a 
sheriff should in all things perform the duties of his office, 
and it was assigned that he did not well, &c. in all things 
perform, &c. that the breach was not well assigned. People 
v. Brush, 6 Wend. 454. 

10. (Assigning breach.) Although one breach be bad, if there 
be another well assigned in the same count of the declaration, 
the plaintiff will, notwithstanding, be entitled to judgment on 
demurrer, but will not be permitted to assess damages on the 
defective breach. Jb. 

11. (Assigning breach.) In an action against a sheriff and his 
sureties, for not paying over monies received from presidents 
of courts martial, it is not necessary in the breach to state 
the names of the presidents, nor by whom, or under what 
authority they were appointed ; a general reference to the 
act of the legislature under which the courts martial were 
held is sufficient. Jb. 

12. (Averring notice to sureties.) Nor is it necessary in such 
action, where a suit against the sheriff and a recovery against 
him are averred, to allege notice to the sureties of such suit. 
Ib. 

13. (Assigning breach.) It is no cause of demurrer to a breach, 
that the plaintiff claims more than he is entitled to. 6. 

14. (Variance on oyer.) Where the oyer varies from the in- 
strument declared on, the defendant may set it forth in his 
plea and demur, or he may, without setting it forth, plead 
non est factum, and avail himself of the variance on the trial. 
Ehle y. Purdy, 6 Wend. 629. 

15. (Averment of request.) If the consideration be past at the 
time of the promise, the act done, which is the consideration 
of the promise, must be stated to have been done upon the 
request of the party promising. Parker v. Crane, 6 Wend. 
647. 

16. (Judgment on plea in abatement.) Where adefendant pleads 
in abatement, and the plaintiff takes issue upon the plea, and 
it is found against the defendant, the judgment is final, and 
the same jury who pass upon the issue assess the damages of 
the plaintiff. M’Cartee vy. Chambers, 6 Wend. 649. 

17. (General demurrer.) Where a defendant pleaded non-as- 
sumpsit and three special pleas, and the plaintiff put in a 
general demurrer, it was held, that such demurrer did not 
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apply to the plea of the general issue, the demurrer purport- 
ing to be an answer to the several pleas of the defendant, by 
him pleaded to the first, second, and third counts of the decla- 
ration, and the plea of the general issue being to the whole 
declaration, and not specifically to either count. Gomez v. 
Garr, 6 Wend. 583. 

18. (Abatement.) Y. sued out a writ in trespass upon the case 
against M., J. R., and S., and filed a declaration, counting 
upon their note as co-partners. M. only was arrested. At 
the return term of the writ he pleaded as follows: ‘ And the 
said M. comes and says, that he is in no wise guilty of the 
trespass aforesaid, as the said Y. above complains against 
him; for plea he says, that the said W. R., who in the said 
writ is called J. R., one of the defendants, is dead, and that 
he died before the suing out of the said writ of the said M. to 
wit, at Xc. and this, &c. Whereupon he prays judgment of 
the writ aforesaid, and that it may be quashed.’ J/e/d, upon 
a special demurrer, that this was a valid plea in abatement. 
Me Laughlin vy. De Young, 3 Gill & Johns. 4. 

19. (Abatement.) A pleain abatement of the writ, is one which 
shows ground for abating or quashing it, without at the same 
time denying the right of action itself ; and if a plea begins in 
bar, though it contains matter in abatement, it will be treated 
asa pleain bar. J, 

20. (Performance.) The plea of general performance, when 
relied on as an answer to a specific breach assigned in a 
declaration in covenant, must either be regarded as a nullity, 
or as putting in issue the acts of commission or omission im- 
puted to the defendant as violations of his contract. Linley 
v. Bochme, 3 Gill & Johns. 42. 

21. (Abatement.) Where a Levy Court was abolished pending 
a suit brought in the name of the State, for the use of such 
Levy Court, against the obligors in a collector’s bond, it was 
held, that a plea in abatement puis darrein continuance, that 
the extinguishment of the Levy Court was no objection to the 
further prosecution of the action. Levy Court v. Dorsey, 3 
Gill & Johns. 75. 

22. (Departure.) In an action of debt on a bond with a col- 
lateral condition, where the defendant has pleaded general 
performance, and the plaintiff replied assigning a breach of 
the condition, it is a departure for the defendant to allege in 
his rejoinder, matter which shows the bond never had any 
legal existence. Ib. 
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23. ( Variance.) Where the declaration averred that a negotia- 
ble note was indorsed, before it fell due, and it appeared upon 
the production of the note, that it was indorsed after maturity, 
this was held, to be no material variance. Penn y. Flack and 
Cosley, 3 Gill & Johns. 369. 

24. (Averments in case for malicious prosecution.) It is generally 
true, that in an action for a malicious prosecution, or a mali- 
cious arrest, malice —the want of probable cause, and also 
the determination of the prosecution, or of the suit in which 
the writ was sued out, must be averred and proved. Walker 
v. Turner, 3 Gill & Johns. 377. 

25. (Averments in case for malicious prosecution.) But where a 
vendi was sued out, returnable to March, and the sheriff in 
fact executed that writ, and returned it to the clerk’s office in 
December, and the plaintiff then sued out aca. sa. which was 
also returnable to the same term, with the vendi under which 
the defendant was arrested and imprisoned in December, the 
reason for averring in an action upon the case, the want of 
probable cause for the arrest, and the determination of the 
suit, does not exist, and a declaration showing the facts spe- 
cially, in the absence of the ordinary averment, would be 
sufficient. Jb. 

26. (Special demurrers.) It is a grave question, whether by the 
Maryland act of 1763, ch, 23, the legislature did not intend 
to interdict, altogether, the use of special demurrers; but the 
practice of sustaining them by every judicial tribunal in the 
State has engrafted upon that act, an interpretation, which 
nothing but another act of assembly can change. Shaffer v. 
Stonebraker, 4 Gill & Johns. 345, 

27. (Prout patet.) When matter of record is pleaded, the omis- 
sion to insert, prout patet per recordum, is a fatal defect, if 
assigned as cause of special demurrer; and there is no differ- 
ence in this respect, between records of the same, and those 
of any other court. Jb. 

28. ( Conclusion.) Where matters of fact as well as of record 
are averred in a plea, the conclusion should be by a general 
verification, and not with a verification by the record. Jb. 

29. (Joinder of pleas.) A defendant may plead in bar at the 
same time, a judgment in a prior action by way of estoppel, 
and the general issue. These are not inconsistent nor in- 
compatible pleas, Jb, 

30. (Performance.) In an action upon a bond, containing 
several stipulations in its condition, if the defendant relies 
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upon the plea of performance, that plea should disclose either 
generally, or specially, that he has complied with all the 
stipulations of the condition which may be required of him, 
as the condition is for his benefit. Morgan y. Morgan, 4 Gill 
& Johns. 395, 


See Bonn. 
PRACTICE. 


a, 


i) 


oP) 


~) 


(Pleading double.) The general provisions of the statute of 
New York giving leave to a plaintiff to reply, and to a defend- 
ant to rejoim several matters, with leave of the court, are 
not applicable to the action of replevin. Calvin vy. La Farge 
and Spallsbury, 6 Wend. 505. 


. (Amendment.) A declaration was permitted to be amended 


by adding a count setting forth a special agreement, nine 
years after the commencement of the suit, and after three 
trials had at the circuit; the agreement having been proved 
at each trial, without objection to the declaration, and the 
statute of limitations having run so as to bar a new action. 


Miller vy. Watson, 6 Wend. 506. 


. (Nul tel record and discharge pleaded.) An issue of nul tiel 


record, being an issue of fact, must be tried by jury; where, 
therefore, a defendant pleaded nul tiel record and an insolvent 
discharge, the court refused a rule that the defendant elect 
between his pleas. Trotter & Douglass vy. Mills, 6 Wend. 


512. 


. (Amendment.) An amendment of a declaration in a penal 


suit will be allowed the same as in ordinary actions. Barber 


v. McHenry, Sheriff of Allegany, 6 Wend. 516. 


. (Double pleading.) It is not allowed to a plaintiff under the 


statute in New York, to surrejotn double to the rejoinder of 
the defendant. Oakley’s executors v. Romeyn’s heirs and de- 
visees, 6 Wend. 521. 


. (If infant defends by attorney.) Judgment of non-pross by an 


infant defendant will be set aside, if he defends by attorney 
instead of guardian. Comstock v. Carr, 6 Wend. 520. 


. (Motion to plead double.) On a motion for leave to reply 


double, under the New York statute, it must be shown that 
the matters sought to be replied are true. McNair v. Bron 
son and Adams, 6 Wend. 535, 


. (Affidavit.) It is not necessary that an officer taking an affi- 


davit, or allowing an appeal from a justice’s judgment in New 
York, should add to his signature the title of his office. The 
People vy. Rensselaer, C. P. 6 Wend. 543. 
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9. (Entering judgment.) On a verdict subject to the opinion 
of the court, the party for whom the verdict is found cannot 
regularly enter a rule for judgment, until the determination 
of the question. Jackson, ex dem. Fitzsimmons y. Fitzsimmons, 
6 Wend. 546. 


10. (Verdict subject to opinion.) The postea in such case should 
be stayed with the clerk of the circuit until the decision of 
the question, and a verdict is then entered in conformity to 
the decision. Tb. 


(Laches.) The laches of a defendant for three months to 
apply to vacate a judge’s order erroneously granted, will not 
deprive him of his substantial rights, but he will lose the 
costs of his application. Barney v. Keith, 6 Wend, 555, 

12. (Judgment nisi.) On the return of a writ of inquiry, a rule 
for judgment nist must be entered, and judgment cannot be 
signed until the expiration of the rule. Tillepaugh vy. Brauth- 
waile, inpleaded, Sc. 6 Wend, 560 and n, 

13. (Death of cestui que use pending suit.) When a suit is brought 
on a private bond, &c. for the use of an individual, such per- 
son is not the legal plaintiff. The use is only entered for the 
protection of his equitable interest. Ifthe c. g. u. dies pend- 
ing the suit, his death is not the subject of a plea; nor is 
there for the purpose of the suit, any necessity for suggesting 
his death. The suit goes on as if he was still living or the 
use had never been entered. ‘There is no reason why in the 
case of a public bond, with the privilege secured to any per- 
son interested to bring suit upon it, there should be any dif- 
ference. Levy Court v. Dorsey, 3 Gill & Johns. 75. 

14. (Court and jury.) It is in general true, that foreign laws are 
facts which are to be found by the jury; but this rule is not 
applicable to a case in which the foreign laws are introduced 
for the purpose of enabling the court to determine whether a 
written instrument is evidence. In such case, the evidence 
always goes in the first instance, to the court, which, if the 
evidence be clear and uncontradicted, may, and ought to de- 
cide, what the foreign law is, and act accordingly. Trasher 
v. Everhart, 3 Gill & Johns. 234. 

15. (Court and jury.) If what the foreign law is, be matter of 
doubt, the court may decline deciding it, and may inform the 
jury, that if they believe the foreign law attempted to be prov- 
ed, exists, as alleged, then they ought to receive the instrument 
in evidence, if not, they should reject it. Jb. 

VOL. XI.—NO. XXI. 15 
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16. ( Witness.) The undertaking of a security for costs may 
be stricken out, and a new security, in the discretion of the 
court, substituted, to make the first security a witness for 
the plaintiff. Perr Freperick County Court. Stimmel v. 
Underwood, 3 Gill & Johns. 282. 


PRACTICE IN CHANCERY. 

(Agreement to examine defendant.) An agreement that a co-de- 
fendant might be examined before a justice of the peace, to 
have the same effect as if taken regularly under a commis- 
sion for evidence, or a commission de bene esse, and as if the 
chancellor’s order for his examination as a witness had been 
obtained, does not waive an objection to the witness’s com- 
petency, and the exception may be taken at the hearing. 
Chambers v. Chalmers, 4 Gill & Johns. 420. 

PRESUMPTION OF GRANTS. 

1. Register of sales by commissioners.) A manuscript book 
found in a county clerk’s office, where it had remained at 
least seventeen years, purporting to be a register of sales 
made by a commissioner of forfeitures, under the act relative 
to confiscated estates, and containing, among other entries, 
an entry of a sale of a particular lot to a certain individual, 
not having the signature of the commissioner, containing no 
entry of a deed having been executed to the purchaser, and 
unsupported ‘by proof that it was deposited in the clerk’s 
office by the commissioner, or found among his papers, and 
deposited by some other person, is not such evidence as will 
warrant a jury to presume a conveyance to the purchaser, 
Jackson, ex dem. Williams and Washburn v. Miller, 6 Wend. 
228. 

2. (Partition presumed.) Where a tract of land had been grant- 
ed upwards of fifty years, and within twenty years after the 
grant, subdivisions of the tract were known by specific num- 
bers, and a particular lot was called or known as the lot of 
one of the patentees, and there was no proof of any claim of 
a tenancy in common by the patentees for more than fifty 
years, if was held, that a partition might be presumed, and 
that the lot in question had fallen to the share of the patentee. 
Lb. 

3. (Presumplion rebutted by admission.) ‘The admission of a 
party long after the time when he ought to have had a deed, 
had one ever existed, that he did not own the land, rebuts 
the presumption of a conveyance which would have arisen 
from the payment of the consideration money, and from a 
possession consistent with such presumption for a grant. 10. 
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PRINCIPAL AND AGENT. 

(Payment to agent.) Where a person is employed by an agent, 
he may call upon the principal for payment for the services 
rendered ; and he may do so, although he knows that the 
agent has charged the demand to the principal, and received 
the amount, unless he has agreed to discharge the principal, 
and rely upon the responsibility of the agent. Lincoln v. 
Battelle, 6 Wend. 475. 

PRINCIPAL AND SURETY. 

1. (Co-surelies.) Where one of the two co-sureties pays the debt 
of their principal, and obtains an assignment of a mortgage 
from the creditor, pledged to him by the principal debtor, 
and forecloses the same and becomes himself the purchaser 
of the mortgaged premises, he holds the same as an absolute, 
and not as a trust estate in which his co-surety has an in- 
terest. The utmost that the co-surety can claim is, when 
the mortgaged premises are sold for a nominal sum, that their 
fair cash value at the day of sail shall be credited on the 
original debt. So held, in a case where the surety who ob- 
tained the assignment of the mortgage had previously pro- 
posed to his co-surety to pay the original debt and take an 
assignment for his own benefit, or that each should pay the 
one half of the debt, take an assignment jointly, sell the 
mortgaged premises and divide the proceeds, and such offers 
had been rejected. Livingston’s Executors v. Van Rensselaer’s 
Administrators, 6 Wend. 63. 

2. (Co-surelies.) Jt seems, that had the sale been for a sub- 
stantial, though an inadequate sum, instead of a merely nom- 
inal one, the co-surety who refused to join in paying the ori- 
ginal debt would have been concluded from instituting an in- 
quiry into the actual value of the lands at the day of sale, 


especially if he had had actual instead of constructive notice 
ofthe sale. Jhb. 


- 


3. (Commissions chargeable between co-sureties.) A commission 
of five per cent. to the surety who sold the premises, and the 
expense of foreclosure, were held proper items to be deduct- 
ed from the value of the mortgaged premises. Ib. 

4. (Enforcing payment against principal.) A surety cannot ask 
the use of the securities and remedies of the creditor to en- 
force payment against the principal, without tendering an in- 
demnity against all costs and expenses ; and when he has 
been offered by the principal the benefit of the remedies he 


possessed, he is without excuse. Beardsley vy, Warner, 6 
Wend. 610. 
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QUO WARRANTO. 

1. ( Trustees of a village.) The trustees of a village holding 
over beyond the term for which they were elected, will be 
ousted from their offices, if they have neglected to notify an 
election, by means of which new trustees are not chosen, al- 
though by the terms of the act of incorporation they may 
hold over until others are elected in their places. The Peo- 
ple v. Bartlett and others, 6 Wend. 422. 

2. ( Trustees of a village.) Although the title of the trustees, 
they becoming officers de facto, could not be inquired into 
collaterally, in a prosecution of this kind they are bound to 
show a good title. Th. 

REFERENCE. 

1. (In an action of covenant.) An action of covenant is not a 
proper case for reference, simply because the claim of the 
plaintiff consists of various items of damage ; if the trial re- 
quired the examination of a long account between the par- 
ties, although the action be covenant, it seems a reference 
would be ordered. Thomas y. Real, 6 Wend. 503. 

. (Application to stay a hearing.) To stay a hearing before 
referees, on account of the absence of a material witness, 
application must be made to the court or to the referees ; 
a commissioner has no power to stay the hearing. Graham 
v. Morton, 6 Wend. 552. 

REPLEVIN. 

1 (Amendment of return.) Leave will be given to an officer 
sued in replevin to amend, notwithstanding a verdict for the 
plaintiff, on the plea of non cepit, where the cause was brought 
to trial by the plaintiff. Where the defendant brings the cause 
to trial, if seems that leave to amend would not be granted. 
Cleveland vy. Rogers. 6 Wend. 438. 

2. (Damages.) Where a replevin had been struck off upon the 
motion of the plaintiff, and in an action upon which the 
replevin bond had been instituted, the defendants, (the plain- 
tiff in replevin and his securities) suffered judgment to go by 
default; they were, notwithstanding, permitted, upon the ex- 
ecution of a writ of inquiry, to assess the plaintiff’s damages, 
to show they had title to the articles replevied, in mitigation 
of damages. Belt v. Worthington, 3 Gill & Johns. 247. 

SALE OF CHATTELS. 

1. (Delivery without demanding note.) Where goods are sold for 
which notes are to be given, andthe property is subsequently 
delivered by the vendor without at the time requiring the notes 
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or annexing any condition to the delivery, such delivery is a 
waiver, of the obligation, which otherwise the vendee must 
have complied with before he could have demanded the goods, 
and the vendee becomes the absolute owner. Lupin vy. Maire, 
6 Wend. 77. 

2. (Sale to a person insolvent. Remedy in equity.) A mistake or 
error in the ability of the purchaser to pay, will not invalidate 
a contract of sale of goods, and furnish ground for relief in 
equity. So held, in a case where goods to a large amount 
were sold to a merchant in full credit, who was reputed and 
considered himself perfectly solvent, but who eleven days after- 
wards, discovered that he was a bankrupt. Jb. 

See Conrracr. 

SEAL. See Bonn. 

SET-OFF. 

The rents and profits of land received by a mere trespasser, 
cannot form the basis of a set-off to a claim founded upon 
contract, made by such trespasser. Burch and Mundell vy. 
The State, 4 Gill & Johns. 444. 

SHERIFF. See Assumpsit, iMPLiep. 

SHIPS AND SEAMEN. 

1. (Charter-parly.) Where a vessel was let by a charter-party 

to perform several consecutive voyages, in the course of which 

she performed an intermediate voyage, at the request of the 
supercargo, the agent of the freighter, for which the owner 
was paid by the supercargo whilst abroad, it was held, in an 
action of covenant by the owner against the freighter, the 
voyages specified in the charter-party having been performed, 
that the fact of the additional voyage did not shew the substi- 
fiction of a new contract, and that therefore, the owner was en- 
titled to recover on the covenant in the charter-party, he not 
claiming any thing for the additional voyage in the action 

brought by him. Solomon v. Higgins, 6 Wend. 425. 

( Trover for cargo by owner against person to whom it was con- 

signed by the master.) The master of a brig, having a cargo 

on board, obtained at .Vew Orleans, consigned to a merchant 
at .Vew York, put into .Vorfolk in distress; sold part of the 
cargo to pay the expenses of the vessel; procured the residue 
to be transferred to another vessel; obtained a bill of lading 
for the delivery of the cargo to himself in New York; and on 
its arrival, instead of delivering it to the original consignees, 
directed it to be delivered to other persons, who sold it, and 
received the money. In an action of trover by the owner 
15* 
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against the persons thus receiving cargo, it was held, that 
they were liable to respond for its value, notwithstanding they 
acted without fraud, and in ignorance of the rights of the true 
owner. Everett v. Coffin & Cartwright, 6 Wend. 603. 

. (Lien of master may be assigned.) The lien of a master of a 
vessel on a cargo for freight and charges, may be assigned ; 
and an action of trover for the cargo cannot be maintained 
against the assignee unless before suit brought, the lien be 
discharged, or a lender, in satisfaction made. Ib. 

. (Waiver of lien on cargo. Notice of defence.) A lien is not 
waiwed by the mere omission to place the refusal to deliver 
or account, on the specific ground of lien. The doctrine that 
a party shall not be permitted, at the trial, to assume a dis- 
tinct ground of defence from that set up when a demand is 
made, applies only where he puts his right upon some dis- 
tinct ground at the time of demand, and not when he mere- 
ly omits to assert the ground relied upon at the trial. Ib. 


SLANDER. 


1. (Charge of keeping false books of accounts.) It is not action- 

able to charge a man with keeping false books of account, 

unless his business necessarily leads to dealing on credit, 
and the keeping of books is incident to his business ; ac- 

cordingly it was held, that slander will not lie for saying of a 

farmer, or of a sawyer of lumber and dealer therein, he keeps 

false books of account. Rathbun v. Emigh, 6 Wend. 407. 

2. (Different seis of words averred in the same count.) Different 

sets of words, importing the same charge, laid as spoken at 

the same time, may be included in the same count. Jb. 

3. (Reference to a previous count.) A second count, in slander, 

may refer to the first for time and place. fb. 

4, (Colloquium.) <A declaration in slander is bad, charging 
the defendant with saying to the father of the plaintiff: ‘ You 
have brought up your sons to break open letters, and steal 
money out of them ; they have broken open letters, and stolen 
money out of them,’ if there be no colloquium averred of and 
concerning the plaintiff, or the sons of the person addressed ; 
although it be stated in the antecedent part of the declara- 
tion that the plaintiff is a son of the person addressed. Mil- 
ligan v. Thorn, 6 Wend. 412. 

. (Charge of forgery.) In an action of slander, it appeared 
that the defendant had charged the plaintiff with having 
forged the following instrument, which, it was alleged, had 
been delivered to defendant’s slave, to assist his escape: 








— 
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* Know all men by these presents, that the said negro boy was 
the property of my uncle R. living near, &c. He died with- 
out any heirs; he never was married, therefore he made all 
his negroes free, by will and testament. This boy’s name is 
S. He always behaved honestly and industriously; is a 
good hand about horses, and a good wagoner. The farmers 
on our part have, for common, all slaves or hands of their 
own, therefore he wants to try some other part. The com- 
missary’s office at F. will prove his freedom. Witness, &c. 
J. (Seal.)’ Held, upon demurrer, that this instrument, if 
genuine, might have prejudiced ‘ J.,’ by subjecting him toa 
claim for damages to the owner of any slave to whom it 
might have been given, or to a criminal prosecution, if such 
slave absconded; that it was therefore the subject of forgery 
at common law, and sustained the action. Arnold y. Cost, 3 
Gill & Johns. 221. 

6. (Averments.) When a plaintiff alleged in his declaration, 
that the defendant maliciously said of him, ‘he burnt the 
school house,’ inuendo, ‘the school house of the defendant,’ 
or ‘you burnt the school house,’ or the plaintiff by name 
‘burnt the school house,’ with the same inuendo, this was 
held insufficient upon a motion in arrest of judgment. These 
words do not per se, necessarily convey the meaning that the 
plaintiff had wilfully burned the house. Jones v. Hungerford, 
4 Gill & Johns. 402. 

7. (Inuendo. Colloquium.) Where words are not per se action- 
able, and there is not a proper coiloquium stated, nor an inuendo, 
that the defendant meant by the words spoken, to impute to 
the plaintiff a crime, nor any special damage alleged, the 
action cannot be sustained. Jb. 

STATUTES. See Acts or Assemsty; Construction. 

STATUTE OF FRAUDS. 

1. (Part performance.) E., tenant for life, permitted H. to cut 
a ditch through her land, to supply his mill with water. Upon 
the death of E., a verbal agreement was made between the 
remainder-man and H., forthe purchase of the ditch, and the 
amount of the purchase money was to be ascertained by cer- 
tain arbitrators. An award being made, H. filed his bill for 
a performance of this agreement. The defendant’s answer 
admitted the fact, but relied upon the statute of frauds as a 
bar. Held, there was no part performance, and the contract 
could not be enforced. Hamilton v. Jones, 3 Gill & Johns, 127. 

2. (Sheriff’s return or deed is a memorandum wm wriling.) A 
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sheriff ’s return to a fi. fa. which reports a sale of lands, or 
his deed to the purchaser under the execution, is a sufficient 
memorandum in writing within the statute of frauds. It is 
not necessary that the return should be indorsed on the writ, 
or the deed executed at the time of the sale. Hanson vy. 
Barnes, 3 Gill & Johns. 359. 

SURETY. See Arrticarion or Payments. 

TRESPASS. 

1. justice who issues a second execution after the first is sat- 
isfied, is a trespasser; and it is no excuse that such second 
execution issued through the false representation of the plain- 
tiff that the first was lost. Lewis vy. Palmer and others, 6 
Wend. 367. 

2. # constable acting under such second execution is not liable 
as atrespasser. Ib. 

3. (Property sold on execution but not removed by purchaser.) A 
recovery may be had for the full value of property sold under 
a void execution, although not removed by the purchaser. Ib. 

4. (Procuring search warrant.) Trespass will not lie against a 
parly who has procured a search warrant to search for stolen 
goods, if the warrant be duly issued and regularly executed. 
Beaty v. Perkins, 6 Wend. 382. 

5. (Case for procuring search warrant.) It seems that case will 
lie, if the party procuring the warrant has no ground for his 
proceedings, and is actuated by malicious motives. Ib. 

6. (Jurisdiction of justice,) In an action of trespass in a justice’s 
court, in New York, a plea of a right of way puts in question 
the title to lands, and deprives a justice of jurisdiction; and 
the consent of parties that the suits shall proceed, notwith- 
standing such plea, does not restore the jurisdiction. Striker 
v. Moll. 6 Wend. 465. 

7. (Quare clausum fregit.) F. sold atract of land to W. re- 
serving the graintheninthe ground. This was to be thrashed 
in the barn, and the straw left for W.’s use, while the grain 
was growing, F. sold it to M., who had notice of the first 
agreement. M. cut the grain and stacked it upon the farm, 
but afterwards entered upon the premises then in the posses- 
sion of W., and hauled away the grain in the straw before it 
was thrashed, thrashed it, and did not return the straw. In 
an action of trespass q.c. f. brought by W. against M.: 
Held, that if the jury believed M.’s entry was for the purpose 
of removing the grain and thrashing it off the premises, that 
it was a trespass q. c. f. and the plaintiff might recover 
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damages for that, and the straw which was removed and not 
returned. Moats v. Wilmer, 3 Gill & Johns. 118. 

8. (Joinder.) Acts which amount to trespass vi et armis, and 
which are a component part of one outrage, may be united 
with a claim for the trespass q. c. f. and damages for both re- 
covered in the same action. Ib. 

TRIAL AND ITS INCIDENTS. 

1. (Plaintiff sworn.) A plaintiff in ejectment may be sworn on 

the trial of a cause to prove search made for a will under 
which he claims, but beyond that he is not permitted to state 
any thing. Belts v. Jackson, 6 Wend. 173. 

. (As to recalling witness after the judge has instructed the jury.) 
Where a witness had testified to admissions made by a plain- 
tiff, tending to show that a note for the payment of money 
was usurious, but leaving the time of the corrupt agreement 
vague and indefinite, and where it was asked, after the cause 
was summed up by both parties, and the jury charged by the 
court, that the witness should be recalled and re-examined 
on the allegation by the defendant that he had testified posi- 
tively to the fact that the usurious agreement was made at 
the time of the loan, and the court refused to allow it: u was 
held, that the decision was correct, and that for such cause a 
judgment will not be reversed. Law y. Merrill, 6 Wend. 268. 

3. It is not a proper exercise of discretion in a court, after the 
question has been submitted to a jury, and after it is seen 
that a confession in a particular form is necessary to make it 
conclusive evidence to defeat the action, to permit the witness 
to remould the confession into that form. Jb. 


(4) 


4, (Swearing jurors.) A general oath may be administered to 
jurors at the opening of a court for the trial of issues, it is not 
necessary that they should be sworn in each cause in which 
they are called. The People vy. Albany C. P. 6 Wend. 548. 

TROVER. 

(Demand and refusal.) An admission by a defendant, in an ac- 
tion of trover, that the property claimed had come to his pos- 
session, that he had sold it and received the money for it, is 
sufficient evidence of conversion, to maintain trover without 
showing a demand and refusal. Everett vy. Coffin, 6 Wend. 
603. 

TRUSTEE. See Cuancery. 

USURY. 

1. (Including former usury.) A mortgage taken on a loan of 
money, including a former usurious loan, is void; the taint of 
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usury destroys the whole security. Jackson vy. Packard, 6 
Wend. 415. 


2. Upon a plea of usury to an action upon a single bill, it ap- 


peared that the bill had been given upon a settlement of an 
account, which contained items of debt and interest. In two 
of the items, the interest as calculated exceeded 6 per cent. 
The receipt for the bill at the foot of the account, stated, that 
in ‘case of error either way, should any be discovered,’ it 
should be corrected. Held, that this was no evidence of an 
usurious agreement. Slockelt v. Ellicott, 3 Gill & Johns. 123. 
Every case of usury must depend upon its own circumstances. 
It is the intention, and not the words used, that gives character 
to the transaction; and that intention, when it can be reached, 
must govern. Where the real truth and substance is ascer- 
tained to be a loan of money, a lending on one side, and a 
borrowing on the other, at a rate of interest exceeding six per 
cenlum, the form given to the transaction is not material; no 
shift or device can take it out of the Act of Assembly. Jb. 
Z. being insolvent, and desirous to raise money, applied to 
F., and obtained his promissory note for $250, payable 60 
days after date to Z., for the purpose of selling it to raise 
money. No consideration was paid for the note, Z. indorsed 
the note in blank, sold and delivered it to the plaintiff, who was 
ignorant of its being a lent note, for the sum of $200. The 
maker of the note was in good circumstances. Held, that 
this note was usurious and void. Cockeyy. Forrest, 3 Gill & 
Johns. 482. 


VARIANCE. See Preas anp Preapinas, 11. 
WILLS AND TESTAMENTS. 


i. 


(Presumplion of cancelling.) Where a will was duly exe- 
cuted, and in the custody of the testator for five years after- 
wards, and within ten months previous to his decease, but 
could not be found after his decease; it was held that the 
legal presumption was that the testator had destroyed it animo 
revocandi, although it appeared that within a fortnight before 
his death he applied to a scrivener who had drawn a codicil, 
to draw another codicil to his will, which however was not 
drawn, nor was the will at the time produced to the scrivener. 
The will in this case was made in 1816; of course not affected 
by the New York revised statutes, Betts v. Jackson, 6 Wend. 
173. 


. A duplicate will in the hands of a third person would, i seems, 


under such circumstances, be considered equally void. Ib. 
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3. (Declarations of deceased as to cancelling.) The declarations 
of a testator in his last sickness are admissible evidence, to 
strengthen or repel the presumption that a will once legally 
executed, but not found at the death of the testator, had been 
destroyed by him. Per Chancellor Watworrn. Ib. 

4. (Circumstantial evidence of revocation.) Evidence of the rela- 
tive situation in point of property of the children of a testator, 
is inadmissible in support of the presumption of a revocation 
of a will, where there is no change in the circumstances of 


the children between the making of the will and the time of 
the alleged revocation. Jb. 


Gr 


. (Executory devise.) It is a general rule in the construction 
of wills, that a limitation which may operate as a remainder 
shall not be construed an executory devise. Hoxton v. Ar- 
cher, 3 Gill & Johns. 199. 

6. (Estates tail and cross remainders.) Tenant in fee, on the 
8th May, 1775, devised as follows, ‘I give and bequeath the 
whole of my estate, both real and personal, unto my five 
daughters, to them and their heirs forever, to be equally 
divided amongst them; and it is my will, that if either of the 
said children die without issue lawfully begotten of their body, 
in that case the part of the said child be equally divided among 
my surviving daughters.’ Held, that this will being made 
before the Maryland act to direct descents, the devisees each 
took estates tail general, with cross remainders in fee, under 
the limitation ever to the surviors. Ib. 

7. It is a general rule, that where there are no particular and 

sufficient words used for that purpose, surviving shares in a 

devise of real property will not, upon the decease of one who 

took as a survivor, survive again. Ib, 


8. (Construction of devise.) A testator who was scized in fee, 


devised as follows: Ist. ‘The proceeds of all my real estate 
shall be vested in my wife, for the maintenance and education 
of my children. 2d. All my debts to be paid as speedily as 
possible, for which purpose, I desire that the tract of land on 
which D. lives, together with all my personal property there- 
on, may be sold, and applied to that purpose.’ 4th. ‘I de- 
sire in the general distribution of the residue of my estate, in 
the division between my sons and daughters, my sons may 
receive in the proportion of five to three. The widow re- 
nounced the will. The executors sold the tract mentioned in 
the 2d clause and received a part of the purchase money. 
The purchaser subsequently petitioned for relief under the 
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9. 


insolvent laws, and the balance of the purchase money being 
unpaid, the widow and children brought an ejectment for this 
land, each counting upon an undivided interest. Held, that 
the legal estate in the lands mentioned in the 2d clause of the 
will, vested in the children of the testator, as his heirs at law, 
liable to be divested, upon a legal sale of it under the will, 
and a compliance with the terms of sale, and payment of the 
purchase money. Magruder, et al. v. Peters, et al. 4 Gill & 
Johns. 323. 

(Devise of profits.) A devise of the profits of land does not ex 
vi termint pass the land, but only affords evidence, that it was 
the intention of the testator it should pass. Where a different 
intention is manifest upon the face of the will, that evidence 
isrebutted. Jb. 


See ANNUITY. 


WITNESS. 


I. 


2. 


(Part owner of cargo witness against purchaser.) A person 
owning a part of a cargo of a vessel, standing by and per- 
mitting another who owns the residue to sell the same, agree- 
ing to look to such other for payment, and subsequently 
being paid for the same, is a competent witness to prove the 
contract of sale. Outwater vy. Dodge, 6 Wend. 397. 
(Interest.) Where A had executed an usurious mortgage 
with covenants of warranty, and subsequently sold and con- 
veyed the mortgaged premises by deed with warranty to a 
third person, taking back a mortgage to secure the considera- 
tion money, and assigned the same; in an action of ejectment 
by the assignees of the second mortgage against a purchaser 
under a foreclosure of the usurious mortgage, A is a compe- 
tent witness to prove the usury. Jackson vy. Packard, 6 Wend. 
415. 

(Release.) A person who has guarantied the payment of a 
debt, becomes a competent witness on the delivery to him of 
the guaranty with permission to destroy it, and its subsequent 
destruction. Merchants’ Bank v. Spicer, 6 Wend. 443. 


. (Release.) Where such delivery is made by counsel, on the 


trial of a cause, it will be inferred that they act by authority 
of their client. Ib. 


. Creditors of the obligor, where the defence is lunacy, are 


competent witnesses to prove the obligor incapable of man- 
aging his concerns at the time of the execution of the bond; 
if a direct and certain interest appears, tf seems they would 
not be considered competent —as in this case, where a judg- 
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ment was already entered for the plaintiff, had it appeared 
that the witnesses were judgment creditors, having liens upon 
the same property, they would have been declared incompe- 
teat. Hart vy. Deamer, 6 Wend. 497. 

6, An attorney prosecuting a suit in the name of plaintiff resid- 
ing abroad, though for the benefit of a resident here, not 
being indemnified against his liability to the defendant for 


costs, is not a competent witness. Jones vy. Savage,6 Wend. 
658. 


See Evipence, 11, 12, 15,21 ; Practices, 16. 
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RECENT ENGLISH CASES. 





COMMON LAW. 


Cases from 3 Barn. & Ad. Part 5; 1 Nevile & Manning, (in continuation of 
Manning & Ryland,) Parts 1 and 2; 2 Tyrwhitt, Part 4; Dowling’s 
Practice Cases, Part 3; Moody & Robinson's Nisi Prius Cases, (in con- 
tinuation of Moody & Malkin,) Part 2; and Carrington & Payne, Part 3. 


ACTION ON THE CASE. 


1. (By reversioner.) A reversioner cannot sue a stranger for 
acts of trespass on the land, committed in assertion of a claim 
of right of way, unless they be attended with some tangible 
injury to the reversion. Barter vy. Taylor, 1 N.& M. 11. 


2. (By author.) An author may maintain an action for the in- 
jury done to his reputation by the publication of an inaccu- 
rate edition of his work executed by a third person, provided 
it be published in such a manner that readers in general 
would believe the edition to be by himself. Archbold vy. Swett, 
1 M. & Rob. 162. 

ARBITRATION. 

1. (Death of party.) By the defendant’s death after award 
made in pursuance of a rule of court, no verdict having been 
entered up, the suit abates, and the court will not enforce 
performance of the award by attachment. Maffey v. Godwyn, 
1N. & M. 101. 

2. ( Adjudication.) Where cross actions and all matters in dif- 
ference are referred to an arbitrator, who decides on the 
cross actions only, it is no objection to the award that a dis- 
tinct claim was brought before him on which he has not ad- 
judicated, unless it be averred that he did not take it into his 
consideration. The King v. St. Katherine's Dock Company, 
1N. & M. 121. 


3. (Setting aside award.) The fact of the arbitrator’s being 
indebted to one of the parties is no ground for setting aside 
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an award, though the other party was not aware of it when 
he consented to the reference. Morgan vy. Morgan, 1 D. C. 
P. 611. 

ATTORNEY. 

1. (Liability of.) An attorney is not liable for a mistake in a 
point of law on which reasonable doubt may be entertained. 
King v. Burt, 1 N. & M. 262. 

2. (Privileged communication to.) The protection of communi- 
cations made by a client to his attorney applies to all cases 
in which the relation of client and attorney, subsists, and 
where the client applies to the attorney in his professional 
character. (4B.& B.4. See iC. & P. 158. 3C.& P. 
518, contra.) Doe d. Shellard y. Harris, 5 C. & P. 592. 

3. (Privileged communication.) Where two parties have one at- 
torney, a communication by one to the attorney in his common 
capacity is not privileged as regards the other. Baugh v. 
Cradocke, 1 M. & Rob. 182. Cleve vy. Powell, 1 M. & Rob. 
229. 

BILL OF EXCHANGE. 

(Striking out indorsement.) After a bill had been put in and 
read, Denman, C. J. allowed the bill to be handed back, and 
an indorsement objected to as a fatal variance, to be struck 
out. Mayer y. Jadis, 1 M. & Rob, 247. 

BOND. i 

(.dssignment of breach.) If the breach of the condition of a 
bond be well assigned in other respects, it is not vitiated by 
the addition of immaterial allegations. Stothert v. Goodfellow, 
tN. & M. 202. 

BURGLARY. 

A booth used only for the purposes of a fair, but having wooden 
doors and windows bolting inside, is a sufficient dwelling 
wherein burglary may be committed. Rex v. Smith, 1 M. & 
Rob. 256. 

CONTRACT. 

(To hire carriage.) The defendant hired a gig of the plaintiff 
on a stipulation that the defendant should keep it in perfect 
repair. Held, that this included repairs rendered necessary 
by an accident not brought about by the default of the de- 
fendant. Reading v. Menham, 1 M. & Rob. 234. 

See Work anp Lazpor; ItteGat Contract. 

CORPORATION. 

1. (Authority of directors.) The charter of incorporation of a 
manufacturing company required the assent of the corporate 
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eS) 


body, convened in a particular manner, to the affixing of the 
corporate seal by the directors, to whom the legal custody of 
it was given. The directors affixed the seal to a deed grant- 
ing a retiring annuity to an officer of the company in consid- 
eration of past services, subject to a proviso restraining him 
from engaging in the manufacture of the article. Held, first, 
that they had authority to do so; secondly, that it lay upon 
the corporate body, repudiating their act, and impugning their 
authority, to show that the requisite assent was not formally 
given. Clarke v. Imperial Gas Light Company, 1 N. & M. 
206. 


. (By law.) Where a charter of incorporation authorizes the 


corporators to elect a master de se ipsis, a by law narrowing 
the number of electors is valid, and its existence may be judi- 
cially infered from ancient usage, without the intervention 
of a jury. Nor will it be inferred from the circumstances of 
the election by the limited body having almost uniformly fallen 
on members of that body, that the by law also limited the 
number of the eligible; nor will the court on that ground give 
leave to file a quo warranto for the purpose of investigating 
the title of the master so elected. Rex vy. Altwood, 1 N.& M. 
286. 


COSTS. 


1, 


tS) 


( Of one of several defendants in trespass.) Three defendants, 
sued for assault and false imprisonment, appeared by one 
attorney, but severed in pleading. The same evidence was 
adduced for all, except one witness called for one of them 
only. That one was acquitted. Held, that he was entitled 
to receive from the plaintiff on taxation (satisfying the master 
that he was not indemnified,) his aliquot proportion of the 
costs incurred by the three on their joint retainer, as well as 
the costs he had separately incurred. (4 B. & A. 700.) Grif- 
fiths v. Kynaston, 2 Tyrw. 757. 


. The declaration contained three counts. The verdict was 


entered for the plaintiff on one count, and for the defendant 
on two others. All the plaintiff’s witnesses were necessary 
in support of the count found for him; and all the defendant’s 
witnesses were as necessary for the one count as the others. 
Held, that the defendant was not entitled to the costs of the 
issues found for him. Richards y. Cohen, 1 D. P. C. 534. 


. In an action of libel there were ten defendants; three of them 


demurred to some of the counts, and went to issue upon the 
rest; the others did not demur, but pleaded. Judgment on 
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the demurrer being given for the three, they immediately 
gave notice that they should proceed to tax their costs on’ 
the demurrer. Held, that they were not entitled so to do. 
Forbes v. Gregory, 1 D. P. C. 679. 


COVENANT. 

1. (To repair, what a breach of.) Covenant to repair and keep 
in repair a dwelling house, with all such buildings, improve- 
ments, or additions, as should be erected, set up, or made by 
the lessee. The lessee enlarged the windows, opened a new 
external door, and took down an internal partition. Held, no 
breach of the covenant. (22 Vin. Abr. 439. 10 H. 7, fol. 2, 
pt. 3.) Doe d. Dalton vy. Jones, 1 N. &. M. 6. 


. (For not repairing. New trial.) In an action of covenant 
for non-repair, the question is whether the covenant to repair 
had been substantially complied with. Minute damage, as 
the non-repair of the broken glass of a sky-light, is not sufh- 
cient to constitute a breach. 


to 


3. Where the verdict is for the defendant, the court will not grant 
a new trial to enable the plaintiff to recover nominal damages. 
Harris vy. Jones, 1 M. & Rob. 173. 


DEBTOR AND CREDITOR. 


A creditor who states the debt due to him from a debtor who is 
entering into a composition to be a certain sum, less than the 
fact, agrees to execute a release, and receives a dividend on 
that sum, cannot afterwards sue the debtor for the residue. 
Seager vy. Billington, 5 C. & P. 456. 

DEVISE. 

(Words passing a fee.) The will began, ‘as for such tempo- 
ral estate as God has given me, I give, devise, and dispose 
of it as follows.’ Then followed a devise of real estate to A, 
without words of interitance, and a residuary clause confined 
to personalty : Held, that there was not sufficient to give A 
a fee. There was also a devise of land to B, without words 
of inheritance, and if he died under eighteen, it was to descend 
and go to A; A was not the heir at law: Held, that the de- 
vise over raised no presumption of an intention to give the 
fee to A. Doe d. Knocker vy. Ravell, 2 Tyrw. 719. 


EASEMENT. 


The use of a piece of ground as a timber yard and saw pit for 
twenty years does not give the owner such an exclusive right 
to the light and air as to enable him to maintain an action 

16* 
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prose! ~) — oF structing them by building. Roberts y, 
acora at. & Rob. 230, 


r= 
EJECTMENT. 


1. 


2. 


( Service.) Service on an attorney, who was sworn to be, to 
the best of deponent’s knowledge and belief, the attorney of 
the mortgagee in possession, was held, insufficient without an 
acknowledgment. Doe d. Collins v. Roe, 1 D. C. P. 613. 

(Service.) The declaration was delivered and explained to 
a daughter of the tenant, who said her father was up stairs and 
ill, but that she would go up and explain it to him, which she 
afterwards said she had done: Held, sufficient. Doe d. 


Cockburn vy. Roe, 1 D. P. C. 692. 


ESTATE. 


2 


to 


(Discontinuance.) Lands were limited to A for five hundred 
years, remainder to B in tail, remainder to C in tail, rever- 
sion to B in fee. B levied a fine with proclamations to the 
use of himself in fee : Held, that though A’s term continued 
B’s estate. was thereby discontinued, and C’s remainder in 
tail devested. B died without issue, having devised to G 
during C’s life, remainder to D, C’s son and heir, for life. 
C entered, suffered a recovery, devised to D for life, and 
died. D entered: Held, that D was not remitted. It was 
conceded that C was not remitted, and that his recovery was 
void. Doe d. Cooper y. Finch, 1 N. & M. 1309. 


. Bequest of leaseholds to A, in trust to permit B, the testator’s 


widow, to take, and receive the rents during her widowhood, 
and on her death or re-marriage, in trust to sell and divide 
the proceeds between testator’s sons C and D. A, B, and 
C joined in a lease to D for the residue of the term, redden- 
dum to B and C, with power of re-entry to A, B, and C, and 
the survivor; A, the trustee having died: Held, that the 
legal estate vested in A only, and B therefore could not ex- 
ercise the power of re-entry. (4 Taunt. 23. 2 Tyrw. 289.) 


Doe d. Barker vy. Goldsmith, 2 Tyrw. 710. 


EVIDENCE. 


8 


a 
=: 


(Letter from attorney.) The fact of a party being defendant’s 

attorney in the action is not of itself sufficient proof of authority 
to make a letter written by him with reference to the subject 
in dispute, but before action brought, admissible against the 
defendant as evidence of a fact admitted in the letter. (4 
Cowp. 133. 3 C. & P. 380.) Wagstaff v. Wilson, 1 N. & 
M. 4. 


(Evidence to contradict party’s own witness.) When, on an 
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issue whether plaintiff was interested in goods destroyed by 
fire, a witness called for plaintiff swore that invoices and let- 
ters of advice purporting to be written by him in Edinburgh 
were fabricated in London by plaintifi’s direction, it was held, 
that plaintiff had a right to call other witnesses to show the 
genuineness of the documents. (2B. & C. 746.) Fried- 
lander v. London Assurance Company, 1 N. & M. 30, 


. Cla action against sheriff.) Admissions by the under sheriff, 


not accompanying an act done in his official character, are 
not receivable to charge the sheriff. Snowball vy. Goodricke, 
1N.& M. 234. 

(Where parol admissible.) The terms of a written contract 
cannot be varied by parol unless they were written fraudulently 


Hills vy. Warner, 1 D. P. C. 686. 


. (Privileged communication.) A letter written to the chief 


secretary of the Postmaster General by a private person, 
complaining of the guard of a mail coach, was held, not to be 
privileged; but of a bona fide and fair communication, such a 
letter cannot be made the subject of an action, though some 
of the charges may not be true. Blakey. Pilford;1 M & 
Rob. 198. 


. (Bankrupt.) The declarations of the petitioning creditor 


(since dead) made subsequent to the commission, are not 
evidence against the assignees in an issue to try whether the 
commission was concerted between the bankrupt, the petition- 
ing creditor, and the attorney for the commission. Harwood 
v. Keys, 1 M. & R. 201. 


. (Record.) Debt on bond, plea, usury : Ield, that the record 


of an action brought by the present defendant against the 
plaintiff for penalties under the statute of Anne for usury, in 
which the defendant had a verdict, was admissible. Clere y. 
Powel, 1 M. & R. 228. 


EXECUTORS AND ADMINISTRATORS. 


The lending by one executor to the other of the assets of their 


testator, is a misapplication of those funds, and an improper 
discharge of the trust; so that if any loss results, the estate 
of the lending executor is liable for the amount. Gleadow vy. 
Aitkin, 2 Tyrw. 593. 


See LanpLorp AND TENANT. 


FRAUDS, STATUTE OF. 
1. 





The defendant held premises as tenant to the plaintiff, at £50 
a year, for a term of which several years were still to come. 
The landlord agreed by parol to lay out £50 in improvements, 
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the tenant undertaking to pay him an additional rent of £5 a 
year, to commence from the quarter before the completion of 
the work. The improvements were completed within four 
months from the making of the agreement. Held, that this 
was not an agreement within the statute of frauds, and that the 
landlord was entitled to recover the additional rent. (7 Taunt. 
157.) Donellanyv. Read, 3 B. & Ad. 899. 

2. (Parol order.) A parol order for five vats was given by the 
defendant, at the price of £18, and four were delivered : 
Held, that the defendant not having objected to receive them 
within a reasonable time, was liable for the price of the whole. 
Coleman vy. Gibson, 1 M. & Rob. 168. 

HOMICIDE. 

There cannot be an unlawful killing of a child until it has had 
an independent circulation. Rex v. Enoch, 5 C. & P. 539. 

HUSBAND AND WIFE. 

1. (Appearance for.) The court refused to set aside an appear- 
ance entered by an attorney for husband and wife, as it ap- 
peared that the attorney had been authorized to enter it by 
the wife. Wilhams v. Smith and Wife, 1 D. P. C. 632. 

2. A wife cannot commit a trespass on the property of her hus- 
band, but she may be indicted for a forcible entry amounting 
to a breach of the peace. Rex v. Smyth, 1 M. & Rob. 155. 

3. A husband is liable, on an express promise, to pay the debt 
of the wife living apart with a sufficient allowance from him 
at the time the debt was contracted. Harrison v. Hale, 1 M. 
& Rob. 185. 

See SLanper. 

ILLEGAL CONTRACT. 

The principal cannot recover from the agent money paid 
away in illegal disbursements (as for bribes at an election) 
with the privity of the principal. Bayntun y. Cattle, 1 M. & 
Rob. 265. 

INDICTMENT. 

1. In an indictment, parish aforesaid refers to the parish last 
mentioned. Rez v. Richards, 1 M. & Rob. 177. 

2. (For conspiracy.) An indictment for conspiring to prevent 
the workmen of J. C. from working in his colliery, is supported 
by evidence of a conspiracy to prevent any of them. Rez v. 
Byerdike, 1 M. & Rob. 179. 

3. (For poaching.) ‘A certain cover in the parish of A.’ is too 
vague a description in an indictment for poaching. Rez v. 
Crick, 5 C. & P. 508. 
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4. (On riot act.) An indictment on the riot act, for remaining 
assembled an hour after proclamation, in setting out the pro- 
clamation omitted the words ‘ of the reign of :’ Held a fatal 
variance. Ifthe proclamation be read several times, the hour 
is to be computed from the first reading. Rex vy. Woolcock, 
5C.& P. 516. 

5. (Property, how laid.) A book which had been presented to 
and bound at the expense of a society of Wesleyan Methodists, 
was stolen from their chapel. <A stated that he was one of 
the trustees, but no trust deed was produced. The property 
was held, to be well laid in A and others. Rez v. Boulton, 
5C. & P. 537. 

INSOLVENT DEBTOR. 

A transfer made under the apprehension of arrest, cannot be 
set aside as voluntary under the Insolvent Act. Corbould v. 
Broadhurst, 1 M. & Rob. 189. 

INSURANCE. 

(Description of property.) The goods were described in 
the policy as being in the dwelling-house of the plaintiff ; it 
appeared that the plaintiff occupied but one room as a lodger. 
Held, sufficiently described within the meaning of a condi- 
tion that ‘houses, buildings, or other places, in which, &c. 
shall be truly and accurately described.’ Friedlander v. The 
London Assurance Company, 1 M. & R. 171. 

JOINT-STOCK COMPANIES. 

1. (Parties in action against.) The declaration described the 
contract as made by the directors of the West India Dock 
Company, and concluded that the plaintiffs brought their ac- 
tion against the treasurer according to the statute. Held, 
that the contract, as stated, was in legal effect the contract 
of the company, and that the action was well brought, though 


the proof was that the company were the real contractors. 
Soulby v. Smith, 3 B. & Ad, 929. 

. (Action against treasurer.) Where an act incorporating a 
company directs that actions for claims on the company shall 
be brought against the treasurer, but that his effects shall 
not be taken in execution, a mandamus lies to enforce pay- 
ment by the directors, &c. of the Company. The King v. St. 
Katherine Dock Company, 1 N. & M, 121. 

JUDGE. 

1. (At chambers, power of.) On an affidavit that all the alle- 

gations in a plea were false, a judge at chambers made an 


2 
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order ‘ that the plaintiff should be at liberty to sign judgment, 
notwithstanding the plea—the plea appearing to be defective.’ 
The court set aside the order, on the ground, apparently, 
that the judge had no power to make it. Miley v. Walls, 
1 D. P. C. 648. 

2. (Disobedience to order of.) An attachment will not lie for 
disobeying a judge’s order, unless made a rule of court. Baker 
v. Rye, 1 D. P. C. 689. 

3. An order made under a misapprehension, and after an er- 
roneous opinion given by a judge, held not binding. Whalley 
v. Barnet, 1 D. P. C. 607. 

LANDLORD AND TENANT. 

1. ( Waiver of right of re-entry.) A right of re-entry, accruing 
by the tenant’s omission to repair within three months after 
notice, is not waived by the acceptance of rent falling due 
during the three months. Such right is only suspended, not 
waived, by an agreement to allow the tenant further time to 
repair. Doe d. Rankin v. Brindley, 1 N. & M. 1. 


. (Liability of lessee’s executors.) A lessee’s executors are 
chargeable personally, as assigns, for such part of the rent 
reserved as the occupation of the premises is worth; but un- 
less they enter, they can be sued in the detinet only for any 
excess of the rent reserved above the value of the occupation. 
(5 Co. Rep. 316. Pollexfen, 132. 1 Ley. 127. 1 Sid. 226. 


3 Salk. 217. 1 Wms. Saund. 111, 390. Rubery v. Stevens, 
1 N. & M. 182. 


3. (Right of landlord where tenant becomes insolvent after dis- 
tress.) A landlord distrains for rent; the tenant is afterwards 
arrested, goes to prison, and petitions the Insolvent Debtors’ 
Court, before the goods are sold. The landlord is entitled 
to the whole rent due, not merely to a year’s. (7 Geo. 4, 
c. 57. s. 31.) Wray y.Earl of Egremont, 1 N. & M. 188. 

LARCENY. 

A party employed to carry hay to a consignee took away one 
of the trusses, but did not break it up. Held, no larceny. 
Rex v. Pratley, 5 C. & P. 533, 

LIBEL. 

It is not a libel to call a man the ‘man Friday’ of another, 
without an inuendo to apply the term as implying degrada- 
tion. Neither is it libellous to accuse a man of gambling 
(not stated to be illegal gambling) and not appearing on the 
ground to fight a duel at the time fixed by his second. Forbes 
v. King, 1 D. P. C. 672. 


to 
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LIEN. 


1. (Lost by taking security.) A vendor who takes a promissory 
note in payment, and negotiates it, loses his lien, nor is it 
revived by the dishonor of the note, outstanding in the hands 
of an indorsee. (5 T. R. 313. 3 B. & Ad. 497. 6 B.& C. 
373.) Bunney v. Poyntz, 1 N. & M. 229, 


2. If a person, having a lien, abuses it, by pledging the goods, 
the owner’s right to the possession revives, and he may 
maintain trover. Scott vy. Newington, 1 M. & Rob. 252. 

LIGHT AND AIR. See Easement. 


LIMITATIONS, STATUTE OF. 


Tenant for life, with power of appointment by will attested by 
three witnesses, appointed the lands to A for life, with re- 
mainder to B in fee. The appointment to A became void 
by his being a witness to the will. On testator’s death, A’s 
husband entered and held the land till his death, which was 
three years after A’s death. Held, that the statute of limita- 
tions did not begin to run against B till A’s death. Doe d. 
Allen v. Blakeway, 5 C.& P. 563. 

MAGISTRATE. 


1. (Duty of, in suppressing riot.) A magistrate is bound to do 
all that he knows to be in his power to suppress a riot, that 
could reasonably be expected from a man of honesty and of 
ordinary prudence, firmness, and activity, in the circumstan- 
ces. Mere honesty of intention forms no excuse. A magis- 
trate is not bound to marshal or head the constables or the 
military, nor to accompany the latter; it is sufficient if he 
gives them proper authority to act; nor is he chargeable with 
neglect of duty for not calling out the posse comitatus, pro- 
vided he has given the inhabitants timely notice of the im- 
pending riot. It ought to be proved that an information on 
oath had been submitted to the magistrate, to make him re- 
sponsible for not having sworn in special constables pursuant 
to 1 and2 Wm. 4,c. 41. The King v. Pinney, 3 B. & Ad. 
947. 

2. A magistrate is not at liberty to detain a known person to 
answer a charge merely intimated as about to be made. Res 
vy. Birnie, 1 M. & Rob. 160. 

MANDAMUS. 

1. It is no ground for refusing a mandamus to admit a party to 
an office into which he has been elected, that to a similar 
mandamus granted in respect of a former election of the same 
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party, the return showed an excuse valid in point of law for 
not admitting him. The King v. The Mayor and Aldermen 
of London, 1 N. & M. 285. 

2. A local act declared that the vestry accounts of the parish 
should be audited by certain auditors to be elected annually. 
The court refused to grant a mandamus to compel the vestry 
clerk, whose duty it was to call together the auditors, to call 
a meeting of the old auditors to audit the accounts of the pre- 
ceding year after the election of new auditors. In re St. 
Giles and St. George’s Parishes, 1 D. P. C. 540. 

PARTIES TO ACTION. 

1. One L. 8S. effected a policy on her own life with a Life In- 
surance Company. ‘The policy was by deed, and executed 
by three trustees in the name of the company. The policy 
was afterwards transferred to the defendant. L. S. died, and 
the money due on the policy was paid to the defendant by a 
cheque drawn by the trustees upon their bankers, and he 
gave a receipt as of money received from them: Held, that 
the policy being afterwards discovered to be void, an action 
to recover back the money was maintainable in the names of 
the three trustees. Lefevre vy. Boyle, 3 B. & Ad. 877. 

2. Where goods are sent merely for approval, the action against 
the carrier must be brought in the name of the consignor. 
Swain v. Shepherd, 1 M. & Rob, 223. 

PARTNERSHIP. 

(Effect of dissolution.) Where a partnership is not created 
for any specific time, it may be dissolved at any time, and no 
publication of the dissolution is necessary to exempt a retir- 
ing dormant partner from liability as to future transactions. 
(4 Cowp. 215. 16 Ves. 49.) Heath vy. Sansom, 1 N. & M. 
104. 

PATENT. 

Where the improvement consisted principally in the adoption 
of modes already known, and the only new part was not the 
object of the invention, held, that the patent was not main- 
tainable. Saunders v. Aston, 3 B. & Ad. 881. 

PAYMENT INTO COURT. See Practice. 

PIRACY. 

If A use B’s mark in order to give to goods manufactured by 
A the appearance of being B’s manufacture, although A’s 
articles be equally good, and no loss is shown to have result- 


ed to B, he may maintain an action against A. Blofield v. 
Payne, 1 N. & M. 353. 
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PLEADING. 
1. (Promise to pay.) A count in assumpsit must distinctly 


allege to whom the promise to pay was made. Price v. Eas- 
ton, 1 N. & M. 303. 


. (Joinder of counts. Averment.) A count charging defendant 


with having preferred a charge of felony against plaintiff be- 
fore a magistrate, and having entered his house under a war- 
rant to search for stolen goods, obtained on such charge, 
may be joined with counts in tort. And by Taunton, and 
Patteson, Js., diss. Littledale, J., an allegation that defendant 
entered to search for the said goods, is a sufficient allegation 
that he entered under the warrant. (2 M. & S. 77. 2 Chit. 
Rep. 304. 1 Ld. Raym. 272.) Hensworth vy. Fowkes, 1 N. & 
M. 321. 


. (When nil debet not allowed.) To debt on a French judg- 


ment, nil debet was pleaded along with several other special 
pleas. The court ordered that plea to be struck out, it ap- 
pearing that the real question might be tried on the other 
issues. liven v. Furmval, 1 D. P. C. 690. 


. A contract to carry from London to Bath is supported by 


evidence of a contract to carry from Westminster to Bath ; 
London being to be understood in its enlarged sense. Beck- 
ford v. Crutwell, 1 M. & Rob, 187. 


. (Verdict on count for interest.) When money was first had 


and received, and there was subsequently an agreement to 
pay interest ; the money and interest may be recovered on 
the counts for money had and received and for interest, and 
the plaintiff need not declare specially. I/Zicks v. Mareco, 
5 C.& P. 498. 


PRACTICE. 
1. (Where livo actions for same cause.) The plaintiff in an action 


to recover damages (under 7 and 8 Geo. 4, c. 31,) for an in- 
jury done by rioters, having brought a second action for the 
same cause in the Exchequer, the Court of K. B. refused to 
allow the action in their court to proceed further, unless the 
plaintiff abandoned that in the Exchequer. Miles v. Inhabit- 
ants of Bristol, 3 B. & Ad. 945. 


2. (Payment of money into court.) The defendant pleaded a ten- 


der, and obtained an order to pay money into court generally, 
Held, that payment under this order was an admission of the 
cause of action stated in the declaration, and entitled the 
plaintiff to a verdict, accordingly. Bulwer v. Horne, 1 N. & 
M. 117. 
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3. (New trial in action on bill of exchange.) After verdict for 
defendant on the ground that the bill was given for a gam- 
bling debt, the court will not grant a new trial on affidavits 
negativing that defence, unless there has been surprise on 
the trial. Alken v. Howell, 1 N. & M. 191. 

4. (Teste of writ.) A ca. sa. was tested in the name of a chief 
justice who was dead when the writ issued, but alive at the 
beginning of that term. Held sufficient. Sutton v. Lord 
Cardross, 1 D. P. C. 511. 

5. (Mode of proof in case of set-off.) The plaintiff need only 
prove the balance in the first instance; if the defendant proves 
a set-off to a larger amount, the plaintiff may then prove the 
other items of his demand. Williams v. Davis, 1 D. P. C. 
647. 

6. (Amendment of declaration.) Action for disturbance of a right 
of ferry. At the assizes, an application was made to the 
judge to amend by adding new counts, which was refused, 
upon which the record was withdrawn. The court subse- 
quently allowed the plaintiff to amend by adding new counts, 
varying the termini and the description of the persons liable 
to toll. Morris v. Evans, 1 D. P. C. 657. 

7. (Right to begin on trial.) In trespass, with /ib. ten., and other 
pleas claiming a right of way, but no general issue, pleaded, 
defendant is entitled to begin. Pearson y. Coles, 1M. & R. 
206. 

8. (Right to begin on trial.) In libel, where there is no general 
issue, but several pleas of justification as to part, and judg- 
ment suffered as to the rest, the plaintiff is entitled to begin. 
Wood y. Pringle, 1 M. &. R. 277. 

9. (Sittings.) It seems that no nisi prius sittings can be held 
by the King’s Bench during a vacancy of the chief justice- 
ship. 1M. & Rob. 226. 

PRINCIPAL AND FACTOR. 

By custom in the corn market, the ordinary credit being two 
months, the buyer may pay the factor on discount within that 
time, either for his own or the factor’s accommodation. 
Where, therefore, a factor stopped payment after receiving 
the price, and within the two months, it was held, that the 
seller must look to the factor, and could not sue the buyer. 
Heisch v. Carrington, 5 C. & P. 471. 

PROMISSORY NOTE. 

1. (Given to compromise misdemeanor, valid.) A promissory 
note given by a defendant after a conviction for misdemeanor 
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and before sentence, in pursuance of a recommendation from 
the court to compromise, is valid, although it include the 
costs of the prosecution, and although the terms are not 
communicated to the court. (11 East 46.) Kirk v. Strick- 
wood, 1 N. & M. 275. 

2. The defendant had bought goods of the plaintiff, which he 
sold immediately to one P., receiving P.’s note in payment. 
This note he paid over, without indorsing it, to the plaintiff. 
Held, that the plaintiff was not bound to prove any demand 
of payment of the note in order to recover for the goods 
against the defendant. Goodwin y. Coates, 1M. & Rob. 
221. 

3. A promissory note purported to be payable on demand, but 
was given as a security for the payment of money by instal- 
ments. Held, that after suing and recovering upon the note 
upon the non-payment of one instalment, the plaintiff was 
precluded from bringing another action on a second default. 
Siddall vy. Rawcliffe, 1 M. & Rob. 263. 

REMAINDER. See Esrare. 

ROBBERY. 

Obtaining money from the wife under the threat of accusing her 
husband of an unnatural offence, does not amount to a robbery, 
but is, it seems, a misdemeanor. Rex v. Edward,i M. & 
Rob. 257. 

SALE. 


The conditions of sale provided, that if any mistake should be 
made in the description of the premises, the contract should 
stand good, but compensation should be made. Held, that 
any misdescription, originating in error, was within the terms 
of the proviso, as the purchaser might have avoided the effects 
of the mistake by inspecting the property. Wright vy. Wilson, 
1 M. & Rob. 207. 

SHERIFF. 

(Liability for an escape.) In the case of an escape on mesne 
process, the sheriff is not necessarily liable for the whole 
debt, but only for the damage really sustained. Thus, if the 
plaintiff can recover against another party, this is a ground 
of deduction from the damages. Scott v. Henley, 1M. & 
Rob. 227. 

SLANDER. 

1. (Of wife, action for.) Husband and wife cannot sue for 
slander of the wife in a trade carried on by her, unless it be 
alleged that she was divorced a mensd et thoro, or had a sepa- 
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rate maintenance. (1 Salk. 119. 1 Lev. 140. 8 Tr. 545. 
Bac. Abr. I. 773.) Saville v. Sweeny, 1 N. & M. 254. 

2. (Variance.) The words averred in the declaration were: 
‘I cannot answer for the cleanliness of her person, because 
she takes snuff.’ The words proved were: ‘I cannot answer, 
&c. because I wnderstand she takes snuff.’ Held, a fatal 
variance. The words in question were spoken in reply to an 
inquiry as to the plaintiff’s character as cook. Cook vy. 
Stokes, 1 M. & Rob. 237. 

TENDER. See Practice. 

TRESPASS. See Pracrice. 

TROVER. 

1. Trover does not lie for goods taken as a distress, if any rent 
be due, though the distress be irregular. Whitworth v. Smith, 
1 M. & Rob. 193. 

2. The drawer of a bill deposited it with a creditor, the proceeds 
to be applied, first, in taking up an acceptance of the drawer, 
and the residue in payment of the debt due from the drawer 
to the creditor. The creditor, after an act of bankruptcy by 
the drawer, gave up the bill to the acceptor and took another 
bill in lieu of it. Held, that the assignees of the drawer might 
maintain trover against the creditor for thus parting with the 
bill. Robson y. Rolls, 1 M. & Rob. 239. 

TRUSTEES. 

1. (Of turnpike road, mortgage by.) A mortgage was executed 
by five trustees of a turnpike road; one of them had not been 
appointed under seal, as required by the local act, but had 
acted for many years. Held that the mortgage was valid. 
(2 T. R. 169. 3C.& P. 212.) Doe d. Baggaley v. Hares, 
1N. & M. 237. 

VENDOR AND PURCHASER. 

(Entry by auctioneer’s clerk.) Even in an action by the auc- 
tioneer, the highest bidder is bound by the entry in the sale 
book by the auctioneer’s clerk, made in his presence, on his 
name being called out as the purchaser. (2 Campb. 203. 5 
B. & A. 333.) Bird v. Bouller,1 N. & M. 313. 

WARRANT OF ATTORNEY. 

1. (Setting aside.) A, on being applied to by B, to knaw if 
he (A) would become security for rent due from B’s tenant, 
gave B to understand that he (A) had no legal claim on the 
tenant. B consequently refrained from distraining, and A 
shortly afterwards took a warrant of attorney from the tenant, 
whereupon he entered judgment, issued execution, and took 
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possession of the tenant’s goods. The court set aside the 

warrant of attorney on an affidavit of these facts, though A 

swore that a debt was bona fide due to him, and though it 

was objected that the court could not interfere on behalf of 

a person not party tothe warrant. Martin v. Martin, 3 B. & 

Ad. 934. 

. A warrant of attorney was given to secure the payment of 
bills of costs to become due as well as of bills of costs al- 
ready due and advances of money already made. The court 
allowed it to stand good for what was already due, though 
bad for the rest. Holdsworth v. Wakeman, 1 D. P. C. 532. 
3. The warrant of attorney mentioned the plaintiff only, but the 

defeasance stated that it was given tu secure payment to the 
plaintiff, his executors, administrators, and assigns. Held, 
that judgment could not be entered up by the executor. Man- 
ville v. Manville, 1 D. P. C. 544, 

4. But where in a warrant given to three, no mention is made 
of survivors, judgment may be entered up by the survivor. 
Build y. Wightman, 1 D. P. C. 545. 

WITNESS. 

1. (Service of subpena.) A lady living in the defendant’s house 
had refused to see the clerk who came to serve her with a 
subpena : Held, that this afforded no ground for a motion 
that leaving the subpena at the house, might be deemed good 
service. Banres y. Williams, 1 D. P. C. 615. 

2. An instrument attested by a person who has become blind, 
may be proved by proof of his handwriting, without calling 
him. Pedler y. Paige, 1 M. & Rob. 258. 

8. In an action for negligently driving against plaintiff’s car- 
riage, he cannot examine his servant who was driving it, 
without a release. (8 Taunt. 454.) Wake v. Lock, 5 C.& P. 
354, 

4. (Bail, how made competent.) If one of the bail be tendered 
as a witness for the defendant, and double the amount sworn 
to, be deposited with the marshal, the judge will strike his 
name out of the bail piece, and he may be examined. (3 C. 
& P. 560.) Pearcy v. Fleming, 5 C. & P. 503. 

WORK AND LABOR. 

When a party engages to do certain work according to a spe- 
cification, and does not perform it as specified, what he is 
entitled to is the price agreed upon, subject to the deduction 
of the sum which it would take to make it agree with the 
specification. Thornton vy. Place, 1 M. & Rob. 218. 

17* 
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EQUITY. 
4 Simons, Part 2. 


DEMURRER. 
1. (Bill of revivor.) A bill of revivor must set forth so much of 
the original bill, as to show that he has a title to revive the 


suit, otherwise it is demurrable. (See Mitford’s Pleading, 
76.) — Phelps vy. Sproule, 4 Simons, 318. 
2. (Same.) <A died, having appeinted B his executor, who 


without proving, possessed himself of part of the assets. B 
died, having appointed C his executor, who proved his will, 
and also took out letters of administration with the will an- 
nexed to A. A bill was filed against C, for an account of 
the personal estate of A possessed by B, and by C since 
B’s death. C having afterwards died, appointed D his ex- 
ecutor, who proved his will, and E took out administration 
with the will annexed to A. The plaintiff then filed a bill of 
revivor against D and KE. A demurrer by D was allowed, on 
the ground that he was not the representative of A.—S. C. 
4 Simons, 321. 

INCUMBRANCES. 

(Priority.) A being possessed of a leasehold house, deposited 
the lease with B as a security for a debt. C afterwards ob- 
tained a judgment against A, and issued a /i. fa. thereon. 
The sheriff seized and sold goods of A, but not the house, 
and returned the writ. Whilst the writ was in the sheriff’s 
hands D, with A’s consent, paid the debt due to B, and took 
a transfer of B’s lien as a security for that debt, and for other 
sums due to him from A. Held, that C having allowed the 
writ to be returned without requiring a sale of the house, lost 
his priority over D, who thereby became the first incumbran- 
cer for his whole claim. (Causton v. Macklen, 2 8, 242.)— 
Williams v. Craddock, 4 Simons, 313. 

INJUNCTION. 

(Expectant heir.) Injunction granted to restrain a tradesman 
from proceeding at law on securities for the price of goods 
furnished to an expectant heir in embarrassed circumstances, 
with the knowledge that the purchaser intended to sell them 
in order: o raise money. (Barker v. Vansommer, 1 Bro. 
Ch. Cas. 149.) — King v. Hamlet, 4 Simons, 223. 
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INTERPLEADER. 

B. and Co. deposited goods with the plaintiffs (warehousemen) 
to await their directions; and they afterwards directed that 
the goods should be transferred to and held for T., which was 
done accordingly. The goods were subsequently claimed by 
C. as having been deposited by him with B. and Co., as his 
agents, for the purpose of sale. Held, that although the 
plaintiffs were the agents of B. and Ce., yet that C. claimed 
under a paramount title; and, therefore, that it was a case of 
interpleader. Pearson vy. Cardon, 4 Simons, 220, 

JURISDICTION, 

If a party claims before the Commissioners appointed under the 
conventions for indemnifying British subjects for the confisca- 
tion of their property by the French Revolutionary Govern- 
ment, in a character which he really sustains, and an award 
is made to him in that character, a Court of Equity has no 
jurisdiction to interfere at the suit of a party claiming to have 
a better title to the compensation. (Hill v. Reardon, Jacob, 
84; 2 8. & S. 431; 2 Russ. 608.) Lloyd vy. Trimlestoun, 
4 Simons, 296. 

LEGACY, 

A testator devised certain estates to A for life, remainder to B 
in fee. He gave a legacy to C to be paid by B, within 
twelve months after the death of A, and he charged his estates 
with the payment of the legacy. C died in A’s life-time. 
Held, that although the payment was postponed, the legacy 
vested on the death of the testator. (Lowther v. Coudon, 2 


Atk. 127.) Poole vy. Terry, 4 Simons, 294. 
PLEA. 
(Plea.) Where a right of action is founded upon a variety of 


circumstances put together, a plea which attempts to show 
that the action cannot be maintained, by confessing and 
avoiding some of the circumstances, and denying the rest, is 
bad; as reducing the plaintiff to the necessity of proving in 
equity, without a discovery, that he has a right to support the 
action. Robertson y. Lubbock, 4 Simons, 161. 

PRACTICE. 

1. (Production of deeds by defendant.) On an information to set 
aside leases granted by a corporation, a defendant was ordered 
to produce certain deeds by which the leases had been sub- 
sequently settled, and which he by his answer admitted to be 
in his possession; on the ground that if the leases were set 
aside, every portion of the legal estate in the terms must be 
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surrendered or assigned, and the Attorney General had there- 
fore a direct interest in the deeds in question. Attorney 
General vy. Ellison, 4 Simons, 236, 

2. (New trial of issue.) A court of equity directs an issue to 
satisfy itself what is the truth of the case; and if it appears 
that, notwithstanding the improper reception or rejection of 
evidence, there is enough in the case to sustain the finding of 
the jury, the Court will not direct a new trial. (Warden and 
Minor Canons of St. Paul’s v. Morris, 9 Ves. 155.) Tucker 
v. Wilkins, 4 Simons, 241. 

REVERSIONARY INTEREST. 

(Inadequacy of price.) A sale by an heir apparent of his rever- 
sionary interest, was set aside on account of inadequacy of 
price, and advantage taken of his embarrassments. (Davis 
v. Duke of Marlborough, 2 Swans. 108.) Earl of Portmore v. 
Taylor, 4 Simons, 182. 

SALE. See Reversionary Interest. 














LEGISLATION. 





MAINE, 


At the session of the thirteenth legislature of Maine, held in 
January, 1833, forty-three public acts were passed. 

Ch. 80.—Banks. Sec. 1. In addition to the returns prescribed 
by the 22d section of the ‘act to regulate banks and banking,’ 
the cashier of each bank is required to make similar returns on 
the first Mondays in January and June in each year, and to 
transmit the same to the secretary of state; and ‘the forms of 
returns directed by that act, to be furnished by the secretary of 
state, shall contain an additional column under the head of 
** Resources of the bank,” for bills of other banks without the 
the State;’ if any cashier neglect to transmit any such return, 
the corporation are to forfeit a penalty not exceeding $1000, to 
the use of the State. 

Sec. 2. It shall be the duty of the secretary of state, after 
receiving the returns of the several banks, made on the first 
Mondays in January and June in every year, to cause a true 
abstract of the returns to be printed, and to transmit a copy to 
the cashier of each bank in the State. 

Sec. 3. From and after October 1, 1833, ‘no bills of the 
denomination of five dollars, or over, impressed from Perkins’ 
stereotype plate, shall be issued by any bank, unless they also 
bear upon the back of them the impress of the Perkins’ stereo- 
type check plate.’ 

Sec. 4. ‘ Besides the Perkins’ stereotype bills, now allowed 
by law to be used, it shall be lawful for any bank to issue bills 
of such other plates of finer engravings, superior workmanship, 
and greater security against counterfeits, as may from time to 
time be allowed and approved by the bank commissioners of the 
State, by their certificate in writing.’ 

Sec. 5. The 2d section of the act passed March 8, 1832, and 
the 24th section of the act passed March 31, 1831, relative to 
banks and banking, are repealed, 
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Ch. 53.—Bridges. Sec. 1. The proprietors of bridges are 
authorized to prohibit any person from ‘ riding or driving any 
horse at a pace faster than a walk, ’ over such bridges. 

Sec. 2. The selectmen of towns are also vested with authority 
to prohibit any person from riding or driving as aforesaid, over 
any bridge covered with plank for the length of fifty feet, such 
bridge being part of a highway or townway. 

Sec. 3. Persons violating the provisions of this act are to be 
liable to a penalty not exceeding five dollars, to be recovered 
by the proprietors, or by the inhabitants of the town in which 
the bridge forms part of a highway or townway; provided, that 
a board containing a notice of the liability to such penalty shall 
be exposed, conspicuously, at each-end of such bridge; and 
provided that no person shall be liable to such penalty for riding 
or driving as aforesaid, at any time after sunset and before 
sunrise, unless he shall have been ‘ expressly notified of his 
liability > by the toll-gatherer or by some person expressly 
authorized to give such notice by the proprietors or by the 
selectmen. 

Ch. 68.— Congress. An act was passed providing for the 
election of representatives in Congress. It divides the State 
into eight districts, prescribes the duty of the sheriffs, select- 
men, and assessors, the forms of the returns to be made to the 
secretary of state, the proceedings where there is no choice, or 
in case of a vacancy, the times when the elections shall take 
place, &c. 

Ch. 64.—County Commissioners. This is an act giving 
remedies on judgments rendered by the courts of county com- 
missioners, and prescribing the mode of levying executions 
against towns and plantations. 

Ch. 79. Whenever any highway shall be established by the 
commissioners, leading through any unincorporated tract of 
land, they are to decide whether such land will be enhanced in 
value by the road, and, after having divided the land into divi- 
sions, to ‘assess upon each division which they shall deem to 
be enhanced in value, toward the expense of making and open- 
ing such road, such sum as, in their judgment, shall be propor- 
tionate to the value thereof, and to the benefits to be derived 
thereto, by the establishment of such road.’ The commission- 
ers are also authorized to fix the time when any discontinued 
road shall cease to be a public highway, to cause monuments 
to be erected ‘ at the angles of all locations or alterations in 
highways,’ &c. The compensation of the commissioners is to 
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be $3 per day; and they are also to be allowed the same sum 
for every thirty miles travel, and in the same proportion for a 
shorter distance. 

Ch. 85,—Depositions. This act contains further provisions 
in regard to the mode of taking depositions, empowering the 
justice to issue a capias directing any proper officer to appre- 
hend any deponent neglecting to appear in pursuance of a cita- 
tion, and to bring him before the justice at the time and place 
to which ‘the taking of the deposition may be adjourned;’ if 
any deponent refuse to testify, the justice is vested with the 
same power to compel him to depose ‘ as is now vested in the 
judicial courts and in justices of the peace, for compelling 
witnesses upon the stand, in the trial of causes in open court, 
to testify.’ 

Chs. 49, 72, 81.—Elections. Three acts were passed regu- 
lating elections, prescribing the mode by which the residents in 
unincorporated places may become entitled to vote in State 
elections, &c. 

Ch. 70.—Exhibitions, Public, &c. Sec. 1. If any person 
shall, for money or any other valuable article, in any city, town 
or plantation in this State, ‘ exhibit any living animal or collec- 
tion of animals, or exhibit any feats of balancing, wire dancing, 
personal agility, slight or dexterity, without having first obtained 
license therefor, in manner hereinafter specified,’ he shall pay 
a fine, for every such offence, not exceeding $100 nor less than 
$10, to be recovered by action of debt in the name of the over- 
seers of the poor, for the use of the poor of the city, &c. wherein 
the offence may have been committed. 

Sec. 2. The selectmen of towns, assessors of plantations, 
and the mayor of any city, may grant licenses for such exhibi- 
tions, &c. on receiving for the use thereof a sum such as they 
may adjudge suitable, not being less than $5 for every such 
exhibition or performance, twenty-four hours being allowed for 
the same; but the provisions of this act are not to be construed 
to extend to any permanently established museum or theatre. 

Ch. 66.—Ferrics. An act was passed to prevent obstructions 
to ferries. 

Ch. 77.—Innholders. By this act it is made the duty of the 
selectmen of towns, assessors of plantations, and of the alder- 
men of Portland, in their warrants for convening the innabit- 
ants of their respective towns, &c., at their annual meetings in 
March or April, ‘ to insert an article, to see if the town, planta- 
tion or city will vote to authorize the licensing, by the proper 
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officers, of persons to sell wine, rum, and other spirituous liquors, 
to be drunk in their stores or shops.’ If any person shall feel 
aggrieved at the doings of the officers of any towns, &c. in re- 
fusing or revoking a license for selling spirituous liquors, he may 
apply to the county commissioners, who are authorized to take 
cognizance of the subject. A duty of $6 per year is to be paid 
for each license. 

Chs. 50, 57, 75, 78, 83—Inspection laws. Acts were passed 
to regulate the inspection of pork, fish, lime and lime casks, &c. 

Ch. 73.—Libel. In every prosecution for writing and pub- 
lishing any libel, it shall be lawful tor any defendant to give in 
evidence, in his defence, the truth of the matter charged as 
libellous; and the truth of such matter being established, ‘ the 
same shall be held a complete justification, unless it shall be 
made to appear that the matter charged as libellous originated 
from corrupt or malicious motives.’ 

Ch. 74.—Miliia. No ‘company, battalion, regiment or 
brigade shall be paraded, marched or exercised, within fifty 
rods of the court-house of any county, whilst any judicial court 
shall be in session therein;’ and if the commanding officer of 
any company, &c. shall so parade, &c. the same, except when 
called out to suppress insurrection, repel invasion, or enforce 
the laws, he shall, for every such offence, forfeit and pay a fine 
not less than $20 nor more than $100, to be recovered by in- 
dictment to the use of the State. 

Ch. 90. An additional act was passed to organize, govern, 
and discipline the militia of the State; no company is to be 
‘required to perform any military duty except on the 2d Thurs- 
day of September annually, unless for the choice of officers, or 
for the purpose of repelling invasion, quelling insurrection, or 
enforcing the laws;’ the commissioned officers in the several 
brigades are to meet within the limits of their respective brig- 
ades, on two successive days in September annually, for the 
purpose of military drill and instruction, and are ‘to receive the 
sum of $1 for each day’s service and drill aforesaid, actually 
performed, and also travelling fees, at the rate of five cents per 
mile;’ in case of neglect on the part of any such officer to ap- 
pear and perform the duty above required, he is to forfeit the 
sum of $5, unless there was sufficient reason for such neglect. 

Ch. 62.—Minors and persons non compos. Whenever any 
minor or person non compos shall have any interest in any real 
estate, in any county of this State, and it shall be made to 
appear to the judge of probate that it would be for the benefit 
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of such minor or person non compos, that the same should be 
disposed of, and the proceeds put out at interest, the judge may 
authorize the guardian or some other suitable person to sell the 
estate or any part thereof; and the person so authorized shall 
be required ‘to give to said judge such bond, and take such 
oath, and proceed in all respects in such manner as is now re- 
quired of persons licensed by the Supreme Judicial Court for 
like purposes.’ 

Ch. 76. Whenever any minors shall be the owners of any 
lands, on which any trees or timber shall be standing, and it 
shall be made to appear to the judge of probate of the county 
wherein the lands may be situated, ‘that the interest of said 
minors will be promoted by having a sale made of said trees 
and timber, and the avails thereof put out at interest,’ the judge 
may authorize the guardians of said minors, or any other suitable 
persons, to sell said trees and timber, or any part thereof. The 
persons so authorized are required to give bonds, &c. and pro- 
in relation 
to the sale of the real estate of minors and persons non compos. 

Ch. 60.—Oils. An act was passed for the prevention of 
frauds in the sale of oils. 


> 


ceed in the same manner asis prescribed by Ch, 62 


Ch. 87.—Real Estate. The right which any debtor may 
have, of redeeming from the purchaser, his executors, admin- 
istrators, or assigns, any equity of redemption, which may have 
been sold on execution against such debtor, and, also, the right 
which any debtor may have, of redeeming from a judgment 
creditor, his executors, &c. any real estate, which may have 
been set off on execution against the debtor, may be attached 
on mesne process or execution against such debtor, and may 
be sold, on execution, by public auction ; and the same pro- 
ceedings are to be had as are required on the sale of equities of 
redemption ; but ‘the debtor shall have the same right of re- 
demption as is now allowed by law, upon the first sale of rights 
in equity of redeeming mortgaged real estate.’ 

Ch. 67.—Replerin. In all actions of replevin before any 
justice of the peace or before the judge of the Municipal Court 
of Portland, the original writ, execution and all other processes 
may be directed to the officers of any adjoining county, who 
are authorized to execute such precepts and make return 
thereof. 

Ch. 82.—Schools. All ‘sums received by the State for the 
tax on the several banks, excepting the sum of $1000 appropri- 
ated for the benefit of the Parsonsfield Seminary,’ are appro- 

VOL. XI.— NO. XXI. 18 
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priated to the support of primary schools ; the several school 
agents, annually in December, are to return to the selectmen 
of the towns and to the assessors of the plantations, lists of the 
scholars in their districts between the ages of four, and twenty 
one years ; the selectmen and assessors are to ascertain from 
the lists the number of scholars, in their respective towns, &c. 
together with such other facts as are required to be returned, 
by the 5th section of the act passed Feb. 25, 1825, and to 
transmit a statement thereof in January to the secretary of 
state ; the secretary is then to ascertain the number of all such 
scholars and ‘ immediately notify the treasurer of the state of 
the number of scholars, ascertained as aforesaid ;’ the treasurer 
is required to distribute ‘a sum equal to the whole amount re- 
ceived within the next preceding year, for the tax upon the 
several banks,’ among the several towns, &c. ‘according to the 
number of scholars to them severally belonging;’ and the 
selectmen and assessors are to apportion the money received 
from the State among their several school districts; but nothing 
in this act shall exonerate any town or plantation from raising 
and expending for the support of schools, the sums now required 
of them respectively. 

Ch. 56.—Tares. An act was passed additional to an ‘act 
respecting the collection of taxes on unimproved lands, not 
taxable by the assessors of any town or plantation.’ 

Ch. 51.—Trespass. In actions for trespass upon property, 
when judgment shall be rendered for the plaintiff, ‘ it shall, at 
his request, be the duty of the magistrate or court, or court and 
jury,’ to inquire and determine, whether the trespass was com- 
mitted wilfully, and if so committed, a record of that fact shall 
be made, and the magistrate or clerk who shall issue an execu- 
tion upon such judgment, ‘shall note in the margin, that said 
judgment was rendered for a trespass committed wilfully;’ and 
if the defendant shall be committed to jail, and remain in close 
confinement on such execution, he shall not be entitled to the 
benefit of the poor debtor’s oath ‘ until after having notified the 
creditor, in the manner by law provided, which notice shall not 
be issued until thirty days after his said commitment;’ and if 
he shall have the liberty of the jail-yard, ‘ on having given bond 
to the creditor, the notice of his intention to take the poor 
debtor’s oath shall not be issued until ten months after said 
commitment, and until one month after the expiration of the 
time limited in his bond, for him to surrender to go into close 


confinement’. 
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Ch. 58.— Witnesses. No person who believes in the exist- 
ence of a Supreme Being, ‘shall be adjudged an incompetent 
or incredible witness, in the judicial courts or in the course of 
judicial proceedings in this State,’ on account of his opinions in 
matters of religion; nor shall such opinions be made the sub- 
ject of investigation or inquiry. 


NEW HAMPSHIRE, 


Laws of New Hampshire passed at the June session of the 
legislature, in 1833. 

Ch. 126.—Corporations. Sec. 1. All shares in any corpora- 
tion or company liable to be taxed by the laws of the State, 
shall be taxed in the same manner when owned by a corporation, 
as if owned by an individual. 

Sec. 2. If ‘ the president, treasurer, clerk, cashier, or principal 
officer of any corporation in this State, the shares or property 
of which are liable to be taxed, on application of the selectmen 
of any town in this State, shall refuse or neglect for the space 
of four days to furnish at the place of residence of such presi- 
dent, &c. an account in writing, under oath, of all the shares, 
property or deposits in such corporation and their amount in 
value owned by any corporation, or by any inhabitant or resi- 
dent of any town in this State,’ he shall forfeit for every such 
offence a sum not less than $100 nor more than $1000 for 
the use of the town whereof such applicants are select- 
men. 

Sec. 3. All ‘shares or deposits in any corporation in this 
State, for which residents are liable to be taxed, shall, when 
not owned by inhabitants of this State, be taxed to the corpora- 
tion in the town where such corporation is located, in the same 
way and manner as is provided by the law passed January 4, 
1833, for taxing bank stock in certain cases; ’ and if the presi- 
dent, treasurer, or other principal officer neglect to furnish the 
selectmen of such town with an account of all such shares or de- 
posits and of their value, in writing and under oath, at the resi- 
dence of such president, &c. for the space of four days, after 
application by them, he shall incur the same penalty to be re- 
covered to the same use as is provided in the second section of 
this act. 
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Sec. 4. All shares or stock in any corporation or company 
situated without this State, belonging to any person or corpora- 
tion in this State, ‘ shall be taxed in the same way and manner 
as said shares or stock would be liable to be taxed, if said com- 
pany or corporation were located in this State; provided said 
shares or stock be not assessed in public taxes, in the State 
where such corporation or company is situated.’ 

Ch. 127.— Highways. An act was passed to amend the act 
for the prevention of encroachments upon highways. ‘ When- 
ever there shall be occasion for any fence or gate across any 
highway leading through meadow or interval land liable te 
freshets, the selectmen of the town in which such meadow or 
interval land is situated,’ are authorized, on application in 
writing by any owner of such meadow or interval land, to grant 
‘a license to the applicant to keep a gate at a suitable place to 
be designated in their order, under such restrictions as shall best 
accord with the accommodation of the applicant and the public 
convenience, which order the said selectmen or their successors 
in office may at any time alter or revoke.’ Any person not 
satisfied with the doings of the selectmen, may apply by petition 
to the court of common pleas, which is hereby empowered to 
take cognizance of the subject matter of the petition. 

Ch. 125.—Militia. This act makes further provision for the 
regulation of the militia of the State, prescribes the mode of 
levying fines by distress, &c. 

Ch. 150. A resolution was passed instructing and requesting 
respectively the senators and representatives of the State in 
Congress, to use their exertions to procure the passage of a law 
providing for a more perfect and uniform organization of the 
militia of the United States. 

Ch. 128.—Paupers. An act was passed providing, that when 
any poor person shall happen to die in any town not chargeable 
by law with his or her maintenance, the overseers of the poor 
shall cause such poor person to be buried; and such town may 
recover by action the expenses thereof of the town or person 


chargeable with the maintenance of such poor person; but if 


such poor person shall not be ‘ an inhabitant of the State, nor 
by the laws thereof the proper charge of any town or person in 
this State,’ then the reasonable expenses so incurred shall be a 
proper charge on the county in which such town is situated. 

Ch. 129.— Weighing of beef. An act was passed regulating 
the weighing of beef in this State. 

Ch. 132.—State tar. This act provides that the sum of 
$45,000 shall be raised for the use of the State. 


ie keel 
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Ch. 140.—Convention. The governor was requested, by a 
resolution to issue his precept to the selectmen of the several 
towns &c. directing them to insert:an article in the warrant ‘ for 
the next annual town-meeting for the choice of State and county 
officers, to take the sense of the qualified voters on the subject 
of a convention for the revision of the constitution, and make 
due return of the same.’ 

Ch. 146.—Blind, and deaf and dumb persons. The sum of $1500 
was appropriated for the purpose of educating indigent deaf 
and dumb children belonging to this State, at the asylum in Hart- 
ford; and the sum of $500, for the education of blind children 
belonging to this State, at the New England Asylum in Boston. 

Ch. 154. By this resolution the governor was requested to 
direct the selectmen of the several towns to make inquiries as 
to the number and condition of all such persons as are blind or 
partially blind, within their respective towns, and to report their 
doings in season to be communicated to the legislature at its 
next session. 

Ch. 159.—Reports of decisions. The secretary of state is 
‘ authorized to procure to be bound a sufficient number of the 
surplus sets of the New Hampshire reports remaining in his or 
the treasurer’s office, and exchange for the reports of the de- 
cisions of courts of such States as may offer or be willing to 
exchange.’ 

Ch. 160.—Nullification and the tariff. This resolution de- 
clares that it is inexpedient at this time ‘ to legislate on the sub- 
ject of the tariff and the doctrines of nullification;’ and that it is 
also inexpedient ‘for Congress to call a convention for propos- 
ing an amendment to the constituucn at this time.’ 

Religious and charitable societies. From the list of the private 
acts passed at this session, it appears that the ‘ Sandwich Quar- 
terly Meeting of the Freewill Baptist Education Society,’ 
the ‘ Lerned Relief Association in Hopkinton,’ the ‘ Proprietors 
of the North Meeting-house in Conway,’ and the ‘ New Hamp- 
shire Baptist Sabbath School Union,’ were incorporated. 

Manufacturing Corporations. Seven manufacturing companies 
were incorporated. 

Insurance and Banking Companies, &c. Acts were passed to 
incorporate the ‘ Rockingham Farmers’ Mutual Fire Insurance 
Company,’ the ‘New England Mutual Life Insurance and 
Annuity Company,’ the ‘ Hillsborough Mutual Fire Insurance 
Company,’ the ‘ Franklin Savings Bank in Hopkinton,’ the 

1S* 
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‘ Cheshire Provident Institution for Savings,’ the ‘ Portsmouth 
Marine Railway Company,’ the ‘ Massabesic Canal Company,’ 
and the ‘ Sewell’s Falls Locks and Canal.’ 


NEW YORK. 

At the fifty-sixth session of the legislature of New York, be- 
gun on January !, 1833, three hundred and twenty-three acts 
and four resolutions were passed, 

Academies, &c. Five academies were incorporated. An act 
was also passed to extend the charter of the American Acade- 
my of fine arts. 

Ch. 271.—Actions. This act relates ‘to proceedings in suits 
commenced by declaration.’ It prescribes the duty of the sher- 


iff as tothe service of declarations, the continuance of the terms 
of the supreme court for certain purposes, &e. 


i 
The 8th section provides ‘that in all actions at law the cer- 


tificate of a notary, under his hand and seal of oflice, of the 
presentment by him of any promissory note or bill of exchange 
for acceptance or payment, and of any protest of such bill or 
note for non-acceptance or non-payment, 
notice thereof on any or all of the parties to such bill of ex- 
change or promissory note, and specifying the mode of giving 
such notice and the reputed place of residence of the party to 
whom the same was given, and the post-oflice nearest thereto, 
shall be presumptive evidence of the facts contained in such 
certificate ;’ but this section is not to apply to any case in 
which the defendant shall annex to his plea an affidavit denying 
the fact of having received notice of the non-acceptance or non- 
payment of such note or bill. By the 9th section, it is enacted 


that every written instrument, except promissory notes, bills of 


exchange and wills, may be proved or acknowledged in the 
manner now provided by law for taking the proof or acknow- 


ledgment of conveyances of real estate ; and the certificate of 


the proper officer indorsed thereon, ‘ shall entitle such instru- 
ment to be received in evidence on the trial of any action with 
the same effect and in the same manner, as if such instrument 
were a conveyance of real estate.’ 

Ch. 320.—Audubon’s Ornithology. Sec. 15. The trustees 


and of the service of 
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of the state library were directed to purchase and deposit in the 
library a copy of this work. 

Banks. Eight banking companies were incorporated, the 
capital stocks of which amount to $1,950,000 ; the banks are 
to be established in New York, Auburn, Elmira, Little Falls, 
Martinsburgh, Waterloo, Troy and Peekskill. The Green- 
wich Savings Bank was also incorporated. 

Ch. 315.—Bank Bills. Every person who ‘shall mutilate, 
cut, deface, disfigure or perforate with holes, or shall unite or 
cement together or to any other thing, any bank bill, draft, 
note or other evidence of debt, issued by any incorporated bank 
in this state, or shall cause or procure the same to be done, 
with intent to render such bank bill, &c. unfit to be reissued’ 
by such bank, shall, upon conviction, forfeit 50 to the corpo- 
ration which shail be injured thereby. 

Ch. 274.—Bank fund. An act was passed relative to the 
investment of this fund ; the 5th section authorizes the comp- 
troller ‘to borrow whatever of said fund may be inthe treasury’ 
for the purpose of defraying the expenses of government when- 
ever it may become necessary and ‘ to issue certificates of stock 
therefor to the treasurer, in trust for said fund, redeemable at 
pleasure, and bearing an interest of four and one half per cent. ;’ 
the 7th section enacts that every corporation required to con- 
tribute to this fund, may, with the consent of the comptroller, 
at any time before the expiration of the period limited by the 
act creating ‘a fund for the benefit of the creditors of certain 
monied corporations,’ pay into the treasury the whole amount 
of the three per cent. upon its capital, by the said act required 
to be paid.’ é 

Ch. 6.—Boundary line of the State. The governor is author- 
ized to appoint three commissioners, who shall have full power 
to meet commissioners appointed by virtue of an act paseed by 
the legislature of New Jersey, for the purpose of determining 
the territorial limits and jurisdiction of the two States. 

Bridges. Twenty acts were passed relating to the erection, 
&e. of bridges. 

Ch. 32.—Canals. By this act the canal commissioners were 
authorized to construct the Chenango canal, leading from Bing- 
hamton in Broome county up the valley of the Chenango 
river, and thence to the Erie canal ; the commissioners of the 
canal fund are required to borrow on the credit of the state, for 
the construction of this canal, asum not exceeding 81,000,000, 

Ch. 196.—An act was also passed to prevent the interruption 
of the navigation of the canals 
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Ch. 42.—Certiorari. No certiorari shall be dismissed on 
account of any informality or other imperfection in the bond 
executed by or inbehalf of the party obtaining such certiorari, 
if he and his sureties consent to amend the same, or if another 
sufficient bond to be approved by the court, shall be filed. 

Ch. 14.—Chancery. Sec. 1. ‘ A defendant shall be compel- 
led to answer any bill in chancery, where by law a bill may 
now be filed, charging the defendant with being a party to 
any conveyance or assignment of any estate or interest in lands, 
goods or things in action, or of any rents or profits arising 
therefrom, or to any charge on any such estate, interest, rents 
or profits, made or created with intent to defraud prior or sub- 
sequent purchasers, or to hinder, delay or defraud creditors, or 
other persons, or where the defendant shall be charged with 
any fraud whatever, affecting the right or property of others.’ 

Sec. 2. No such answer shall be read in evidence against 
any party thereto on any complaint, or on the trial of any in- 
dictment, for the fraud charged in such bill. 

Ch. 78. Masters in chancery are required to give bonds 
with sufficient sureties for the faithful performance of the duties 
of their office. 

Ch. 87.—Chaplains. So much of the revised statutes, part 
Ist. ch. 7, lit. 6, § 7, as provides for the payment of chaplains of 
each house of the legislature, is repealed. 

Columbus, life of. A resolution was passed, recommending 
to the trustees of the several school districts to take the nects- 
sary measures to introduce the abridgment of Irving’s Life and 
Voyages of Columbus, as a class book into the schools under 
their charge. 

Chs. 259, 264.—Constitution of the State. Acts were passed 
to submit to the people of the State, amendments of the consti- 
tution in regard to the election of mayor of the city of New 
York, and to the duties on the manufacture of salt. 

Ch. 230.—Foreign convicts. Sec. 1. If the commander of any 
vessel arriving from a foreign country, knowingly ‘ bring any 
person, either as a passenger or hand, into any port, city, har- 
bor or place, within this State, with intent to land or to permit 
to land such passenger or hand, which passenger or hand shall 
have been or shall be a foreign convict of any felony, which if 
committed in this State would be punishable therein, he shall be 
considered for such offence guilty of a misdemeanor, and shall 
be punished by fine or imprisonment;’ but such fine shall not 
exceed $300, nor shall the imprisonment exceed one year for 
each offence. 
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Sec. 2. The court may remit the punishment, if satisfied that 
such commander has re-conveyed such convict to the place 
whence he took him, on payment of the costs of prosecution. 

Ch. 159.— Courts. The governor may, at any time during 
the vacation of the Court of Errors or the Supreme Court, ap- 
point a different place for holding the next ensuing session of 
such court, from that provided by law, ‘if he shall deem it re- 
quisite, by reason of war, pestilence or other public calamity or 
the danger thereof ;’ and at any time thereafter he may revoke 
such ‘appointment.’ During the session of these courts, they 
are also authorized for the same causes to adjourn to other times 
and places. 

Ch. 109.—Deaf and Dumb persons. The directors of the 
institution for the instruction of the deaf and dumb are author- 
ized to receive from each ‘senate district’ of this State five 
indigent pupils, ‘ in addition to the number now provided for by 
law, at an annual expense not exceeding $130 for each pupil;’ 
the pupils are to be designated as State pupils, and to be re- 
ceived and retained in the institution for five years from October 
1, 1833, subject tothe supervision of the superintendent of com- 
mon schools. 

Ch. 200. Distress for rent. The property of boarders at 
taverns and boarding-houses is not to be liable to distress for 
rent; but no officer making a distress shall be liable for seizing 
or selling property belonging to any such boarder, unless, upon 
such taking or sale, notice of the claim of such boarder be given 
to the officer. 

Ch. 300.—Escheats. An act was passed containing numerous 
provisions as to escheats. 





Fire Companies, Sc. Three fire companies were incorporated. 
An act was also passed to incorporate the Fire Department of 
the city of Utica. 

Ch. 135.—Gas-light Company. The Albany Gas-light Com- 
pany was incorporated; its capital stock is not to exceed $100,- 
000, 

Inspection laws. Acts were passed relating to the inspection 
of sole leather, green hides and skins, and flour and meal. 

Ch. 209.—Institule. The Mechanics’ Institute of the city 
of New York was incorporated; its objects are to ‘ diffuse know- 
ledge and information throughout the mechanical classes; to 
found lectures on natural, mechanical and chemical philosophy 
and other scientific subjects; to create a library and museum, 
for the benefit of mechanics; and to establish schools for the 
education of youth,’ 
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Insurance Companies. Nine insurance companies were incor- 
porated, the capital stocks of which amount to $2,300,000. 

Ch. 269.—Justices of the peace. An act was passed relative 
to the election and classification of justices of the peace. 

Ch. 306.—Lotteries. The ‘lotteries authorized by law to be 
drawn within this State, may be continued until the close of the 
present year; after the end of which period, it shall not be law- 
ful to continue or draw any lottery within this State; but all 
and every lottery heretofore granted or authorized within this 
State, shall absolutely cease and determine.’ 

Ch. 301.—Manual Labor Seminary. The Aurora Manual 
Labor Seminary, in the county of Erie, was incorporated. 

Manufacturing Companies. Two manufacturing companies 
were incorporated, with a capital of $100,000, each. 

Mechanics’ Societies, &c. The Utica Mechanics’ Association 
was incorporated; its objects are to establish a library, form a 
repository of drawings, models of machinery, &c. and to estab- 
lish and maintain courses of lectures, &c. 

Acts were passed to incorporate the Mechanics’ Benefit 
Society, and the Mechanics’ Institute of New York. An act 
was passed ‘relative to the general society of mechanics and 
tradesmen of the city of New York;’ this society has for its ob- 
jects the relief of indigent members and the widows and children 
of members, the establishment of a school for the gratuitous 
education of the children of deceased or indigent members, and 
the maintenance of a library and reading room. 

Militia. A resolution was passed instructing and requesting 
respectively, the senators and representatives of the State in 
Congress, to use their exertions to procure ‘such amendments 
of the act of Congress organizing the militia, as shall relieve 
the people, as far as practicable from the burdens of the system, 
without impairing its efficiency.’ 

Ch. 279.—Mortgages of personal property. Every mortgage of 
personal property, not accompanied by an immediate delivery 
and ‘ followed by an actual and continued change of possession 
of the things mortgaged,’ shall be void ‘ as against the creditors 
of the mortgagor and subsequent purchasers and mortgagees, 
in good faith,’ unless the mortgage or a true copy thereof shall 
be filed in the office of the town clerk, &c. in the city or town 
where the mortgagor shall reside, if he be a resident of this 
Staté; and if he is not a resident, then in the city or town, 
where the property mortgaged shall be at the time of the execu- 
tion of the mortgage; every mortgage so filed shall cease to be 
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valid as against such creditors, purchasers and mortgagees, 
after the expiration of one year from the filing thereof, ‘ unless 
within thirty days next preceding the expiration of the said term 
of one year, atrue copy of such mortgage, together with a state- 
ment exhibiting the interest of the mortgagee in the property 
thereby claimed by him, by virtue thereof, shall be again filed;’ 
any ‘ copy of any such original instrument, or of any copy there- 
of, so filed as aforesaid, including any statement made in pur- 
suance of this act, certified by the clerk or register in whose 
office the same shall be filed, shall be received in evidence, but 
only of the fact that such instrument or copy and statement was 
received and filed according to the indorsement of the clerk or 
register thereon,’ prescribed by the act. 

Ch. 153.—New England Society. A society was incorporated 
for the purpose of affording pecuniary relief to poor persons of 
New England origin, and also of establishing a library. 

Ch. 250.—.Non-residents. All debts owing by inhabitants of 
this State, to persons not residing therein, for the purchase of 
any real estate, or secured by a mortgage on real estate, are 
to be deemed personal property within the town and county 
where the debtor resides, and as such shall be liable to taxation 
in the same manner as the personal estate of citizens of this 
State; the assessors are to ascertain debts of this description, 
and are authorized to administer oaths to persons whom they 
may think proper to examine in relation to the subjects of in- 
quiry prescribed by this act, except in cases where lists of such 
debts verified by oath shall be furnished to the county treasurers 
by the agents of the non-resident creditors; and any such agent 
who shall neglect to furnish such list annually, shall forfeit the 
sum of $500; at the meetings of the assessors to correct their 
rolls, creditors or their agents ‘may by their own affidavits or 
other proof, adduce testimony to the said assessors to show that 
any error exists in the said rolls, or that any part of any debt 
therein stated is desperate and not collectable;’ and the ‘ as- 
sessors shall review and alter the said rolls according to the 
facts so established; but no reduction of the amount of any debt 
shall be made at the instance of any non-resident creditor whose 
agent shall have refused or neglected to furnish the list herein 
required of him;’ collectors may receive from the debtor the 
amount of the tax assessed upon the debt, and shall thereupon 
give a receipt for the amount so paid; ‘and the sum so paid 
shall be deemed to be a payment by such debtor on the debt so 
owing by him to such non-resident creditor, and may be set-off 
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against the claim of such creditor or of any assignee of such 
claim.’ ‘The act contains numerous other provisions in relation 
to the assessment and collection of the tax, authorizing the levy 
of it by distress and sale of the property of the non-resident 
creditor, &c. 

Ch. 281.—Partnership. No person shall hereafter ‘ transact 
business in the name of a partner not interested in his firm; and 
where the designation ‘‘ and company,” or ‘‘ & Co.,” is used, 
it shall represent an actual partner or partners;’ persons offend- 
ing against the provisions of this act are to be ‘deemed guilty 
of a misdemeanor, and to be punished by a fine not exceeding 
$1000.’ 

Ch. 121.—Mission Sociely. The New York Protestant 
Episcopal City Mission Society was incorporated; its objects 
are declared to be ‘to provide, by building, &c., so many 
churches at different points in the city of New York, as they 
may deem proper, in which churches the seats shall be free, 
and to provide suitable clergymen to act as missionaries in the 
said churches. 

Railroads. Acts were passed to incorporate the Binghamton 
and Susquehanna railroad company, with a capital of $150,000, 
for the purpose of constructing a railroad leading from Bing- 
hamton, up the valley of the Susquehanna, to the Pennsylvania 
line; the Buffalo and Black-Rock railroad company, with a 
capital stock of $100,000; the Utica and Schenectady railroad 
company, with a capital of $2,000,000; and the Whitehall and 
Rutland railroad company; this railroad is to commence at 
Whitehall and to run eastwardly to the western line of Vermont, 
‘in a direction to meet the railroad to be constructed com- 
mencing at Rutland in the State of Vermont, and running 
thence westwardly in a direction for the village of Whitehall; ’ 
the capital of the company is $100,000, with power to increase 
the same to $150,000. Several acts were passed, to amend 
former acts incorporating railroad companies. 

Ch. 195.—Seamen. The American Seaman’s Friend Society 
was incorporated, ‘ whose objects shall be to improve the social 
and moral condition of seamen, by uniting the efforts of the 
wise and good in their behalf; the promoting in every port 
boarding houses of good character, savings banks, register 
offices, libraries, museums, reading rooms and schools; and 
also the ministration of the gospel and other religious blessings.’ 

Ch. 131.— Shipwrights and caulkers. An act was passed to 
incorporate the New York journeymen shipwrights and caulkers’ 
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benevolent society for the purpose of affording relief to the 
members thereof and their families in cases of sickness or death. 

Towns, &c. A large number of towns and villages were 
‘ erected’ and incorporated. 

Turnpike roads. Six turnpike road companies were incorpo- 
rated, 

Ch. 240.— Washington Monument Association. An association 
was incorporated, for the purpose of erecting a monument in the 
city of New York, to the memory of Washington; its capital 
stock is $100,000. 

Whaling Companies. Three whaling companies were incor- 
porated, the capitals of which amount to $800,000; they are to 
be established in Newburgh, Hudson and Poughkeepsie. 


NEW JERSEY, 
Acts of the fifty-seventh general assembly of New Jersey, 


at a session begun at Trenton on October 23, 1832. 


Abatement of suits. p. 88. This act is supplementary to the 


act for the prevention, in certain cases, of the abatement of suits 
and reversal of judgments. In suits in chancery, in which there 
may be but one plaintiff or one defendant, if the plaintiff die, 
his lawful representatives, ‘ or any other person or persons in- 
terested by the death of such plaintiff,’ are to be admitted to 
prosecute the suit. But if the defendant die, and the plaintiff 
choose to make the representatives of the deceased, or ‘ others 
who may become interested by his death,’ parties to such suit, 
no bill of revivor or subpana ad revivendum shail be necessary, 
but the court may, by rule or order, direct the suit to stand re- 
vived; and unless such representatives, &c. appear and put in 
their answer, or signify their disclaimer of the suit, the plaintiff 
may cause their appearance to be entered, and ‘ in such case, 
the answer of the deceased party, if any there be,’ shall be 
deemed the answer of such representatives, &c.; but nothing 
in this act is to prevent the reviving any such suit by bill of 
revivor, when the plaintiff, &c. ‘may prefer that course of 
practice, or when the court may deem it expedient to direct 
that course of practice to be pursued.’ 

Appeals. p. 154. ‘From any judgment rendered, or that 
may be rendered hereafter, by any justice of the peace of this 
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State, when the trial took place in the presence of the parties, 
it may be lawful for either party to appeal, although the judg- 
ment shall have been rendered in his absence; provided the 
appeal be in other respects lawful, and demanded and granted 
within such time and in such manner as is required in other 
cases.’ 

Aqueduct Company. p.71. A company was incorporated for 
the purpose of supplying the village of Orange with water. 

Beneficial Societies. Four ‘ beneficial societies’ were incor- 
porated; the object of these societies is to raise a fund to be 
applied to the relief of such of their members as shall, by sick- 
ness, casualty, or other cause, be rendered incapable of attend- 
ing to their usual trade or avocations, and also towards the de- 
cent interment of deceased members, &c. 

Boundary line. p.54. The governor is authorized to appoint 
three commissioners to meet commissioners on the part of the 
State of New York, for the purpose of determining ‘the terri- 
torial limits and jurisdiction between the two States.’ 

Bridges. Six acts were passed in relation to bridges, regu- 
lating the mode of applying to the legislature for bridges, enact- 
ing penalties for injuring them, or for leaving the draws open, 
Kc. 

Canal Company. p. 128. The Manasquan River and Bar- 


negat Bay Canal Company was incorporated, for the purpose of 


constructing a canal or an artificial navigation from or near the 
mouth of Manasquan River to the head-waters of Barnegat Bay, 
at Layton’s pond. 

Criminal law. p. 169. The’governor was authorized to 
appoint some person learned in the law, ‘to revise, alter, 
modify, amend and digest’ all acts relating to crimes and their 
punishment, and to criminal proceedings; such person is to 
be requested to make his report at the next session of the legis- 
lature. 

Dairy Company. p.134. The New York and Bergen Dairy 
Company was incorporated with a capital stock of $150,000, 
for the purpose of supplying the city of New York with pure 
and wholesome milk. 

Delaware River. An act was passed further to regulate the 
fisheries in this river. A resolution was also passed, authoriz- 
ing the appointment of commissioners to meet commissioners on 
the part of Pennsylvania, for the purpose of viewing the ob- 
structions in this river and making a report thereon to the gov- 
ernors of the respective States, 
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Divorces. Thirteen acts of divorce were passed. 

Elections. p. 157. The judges and inspectors of elections 
are vested with power ‘to administer oaths and affirmations, 
and to examine persons touching the qualifications of voters 
who shall offer.to vote’ at elections; and if any person, on 
such examination, shall knowingly swear falsely, he shall be 
deemed guilty of wilful and corrupt perjury. If any person offer 
to vote, at any general or annual election, who is not legally enti- 
tled to vote, he shall forfeit $20, to be recovered by any person who 
shall prosecute for the same; one half for the use of the prose- 
cutor, and the other half for the use of the poor of the township 
where the offence shall be committed. 

Fire Companies. ‘Two fire companies were incorporated. 

Insurance Company. p. 137. The Rahway Mutual Fire In- 
surance Company was incorporated. 

Lands. Thirty-four acts were passed in relation to certain 
lands, authorizing trustees, executors, administrators and guar- 
dians to sell and convey, &c. 

A resolution was passed by which the legislature declared 
that the land bill, then before Congress, ‘ embraced and provided 
for the interests of all the people of the United States, and that 
the impartial justice and comprehensive equity of its provisions 
deserved the support of their senators and representatives in 
Congress.’ 

Laws of the State. p. 90. The governor is empowered to 
employ some proper person or persons to compile and prepare 
for the press all acts and parts of acts which are of a general 
and permanent nature, and all acts of incorporation which are 
declared to be public acts, which have been passed since the 
last revision of the public laws and are in force; the acts are to 
be printed in chronological order. 

Manufacturing Companies. Five companies were incorpo- 
rated, for the manufacture of pottery, buttons, glass, iron, wool, 
cotton, &c.; they are to be established at Bergen, Paterson, 
Columbia, Belleville, and Clinton. 

Peat Company. p.82. The New Jersey Peat Company was 
incorporated for the purpose of cutting, drying and sending 
peat to market. 

Penitentiary. pp. 95,151. The sum of 30,000 is appropriated 
to the erection of a State penitentiary, capable of holding one 
hundred and fifty prisoners; it is to be constructed on the plan 
of the State penitentiary of the eastern district of Pennsylvania. 

Railroads. p. 75, An act was passed to incorporate the 
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Delaware and Jobstown Rail or McAdamized Road Company, 
with a capital of $60,000, and the liberty to increase it to $200,- 
000; its length is to be thirteen miles and thirty chains, and it is to 
lead from the mouth of Craft’s creek on the Delaware river to 
the vicinity of New Lisbon. 

South Carolina. p. 167. A resolution was passed, disapprov- 
ing of the ordinance, &c. of the State of South Carolina, ap- 
proving the principles contained in the proclamation of the Pre- 
sident, &c. 

State tar. p. 145. An act was passed to raise, by a State 
tax, the sum of $40,000, for the year 1833. 


MARYLAND. 


The legislature of Maryland, at its session begun on Decem- 
ber 31, 1832, passed three hundred and eighteen acts, and 
eighty nine resolutions. 

Academies. Five academies were incorporated. 

Ch. 314.—American Colonization Society. An act was passed 
to repeal the act of 1826, making appropriations for the benefit 
of the American Colonization Society; the reasons given are 
that, on account of the restrictions of that act, the society had 
not drawn on the Treasurer for the appropriations, and that the 
State had now embarked in the work of colonization ‘on her own 
resources.’ 

Ch. 197.—Appeals. An act was passed, ‘ granting appeals 
from the court of chancery, and from the several county courts, 
as courts of equity,’ to the court of appeals, in certain cases. 

Ch. 208. Another act was passed ‘respecting appeals in 
cases of issues sent for trial from the orphans’ courts.’ 

Ch. 230. From and after September 1, 1833, where any 
judgment of any county court, upon any cause of action that 
shall thereafter accrue, shall be affirmed by the court of appeals, 
and it shall appear to the latter court, that the appeal or writ of 
error ‘ was taken or sued out merely for delay ’ the court of ap- 
peals shall award, ‘ over and above the interest which by law 
the amount payable under and by virtue of said judgment, shall 
carry,’ damages for the delay, ‘ at the rate of four per cent. per 
annum, on such amount, for the time between the rendition of 
the judgment in the county court and the affirmance thereof,’ 


~~ 





wp eee 


Pe A Ey STEER. ar 





~~ 





mune 


See A ey CEC asonnen 





1834. ] Maryland. 223 


Ch. 307.—Altachment. An act was passed to subject stocks 
and funded property to attachment and execution for debt. 

See Corporaiions. 

Canals. Acts were passed to incorporate the Beaver Dam 
and Harrington Branch Canal Company, for the purpose of 
draining certain marshes; and the Lewis and Pocomoke Canal 
Company, for the purpose of making a canal to connect the 
waters of Lewis creek with Indian river and the Chesapeake 
Bay, by Pocomoke river; the capital of this company is $250,- 
000. 

Colleges. The Mount Hope Institution in the vicinity of 
Baltimore was ‘ established and constituted ’ a college under the 
name of the Mount Hope College; an act was also passed to 
incorporate the Washington Medical College of Baltimore. 

Ch. 260.— Constitution of the State. ‘Whereas doubts have 
arisen in regard to the true construction of the constitution of 
this State, in relation to persons holding offices of trust or profit, 
by appointment to office, under the authorities of this State, who 
may hold an appointment under the general government, and for 
the more fully explaining the same, therefore’ it is enacted that 
no postmaster or his deputies, no marshal or his deputies, shall 
hold any office under the government of the State, ‘ or exercise 
any of the functions of any office which he now has or may 
hereafter receive from the executive of this State, after May 1, 
1833, under the penalty of $50 for every such offence.’ 

Ch. 280.—Corporations. The provisions of the several acts 
prescribing the manner of suing out attachments, are to apply 
‘to all debts due from, and claims against, and judgments re- 
covered against any corporations, and to all debts due and claims 
accruing to any corporations;’ in all cases of debts from or 
claims, &c. against any corporations in favor of, or belonging to, 
any minor, feme covert or lunatic, the guardian, husband or 
committee respectively, is to be competent to make the oath or 
affirmation required by the acts above referred to; in cases of 
debts, &c. accruing to any corporation, ‘ the president, treasurer, 
cashier, or other ofiicer of such corporation for the time being 
shall be competent’ to make such oath or affirmation; where 
any attachment shall issue against the property of any corpora- 
tion, such corporation ‘ may, in cases where a natural person if 
defendant might, by entering special bail to the action, dissolve 
such attachment, dissolve the same, by entering into bond with 
security, as the court shall direct and approve, for paying and 
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satisfying the judgment that may be rendered against said cor- 
porate body in the said cause.’ 

Ch. 306. An act was passed to regulate the mode of pro- 
ceeding against corporations in case of the abuse or non-user 
of their powers and franchises, for the purpose of vacating and 
annulling their charters. 

Ch. 318. The governor, with the consent of the council, is 
required to appoint three suitable persons to represent the State 
at all meetings ‘of the stockholders of any and all joint stock 
companies, which have been or may be hereafter incorporated 
to make roads and canals, and to vote therein according to the 
interests of the State, in all the proceedings of the said com- 
panies; and a majority of the persons so appointed, who shall 
be present at any and every meeting, shall cast the vote of the 
State in all questions in such meetings.’ 

Ch. 302.— Courts. This is an act further to regulate the 
proceedings in the several courts of equity. The 7th section 
provides, that where ‘any infant feme covert, shall, in respect 
of her dower, unite with her husband in any conveyance or lease 
executed and acknowledged in form for passing feme covert’s 
real estate,’ and the court of chancery, or any county court, as 
a court of equity, shall deem such conveyance or lease expe- 
dient, such court, ‘ on application by any of the parties interested, 
and on proper parties, defendants, being made, may, according 
to the rules of equity, proceed to adjudge,’ that ‘ such convey- 
ance or lease be confirmed and declared valid.’ The 9th sec- 
tion enacts, that where the defendants in any suit shall be 
infants, residing in any other State, on the petition of the com- 
plainant, a commission may be issued ‘to any two persons, in 
the discretion of the chancellor, or any judge of the equity court,’ 
as commissioners, authorizing them or either of them to appoint 
a guardian to answer for such infants, and to take the answer of 
such guardian; and the ‘ answer of every infant so taken,’ in 
any case ‘shall be as effectual as if taken under a commission 
duly executed within the jurisdiction of such court.’ 

Chs. 142, 309.—Inprisonment for debt. The act of 1830, ec. 
155, to abolish imprisonment for debt on certain judgments 
rendered by justices of the peace,’ was repealed; but this is not 
to be construed to extend to judgments obtained before March 
20, 1833. 

Ch. 219.—Tazes. This act was passed to facilitate the col- 
lection of taxes on the estates of deceased persons, requiring ex- 
ecutors and administrators to render an account in writing to 
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the commissioners, &c. of the property of deceased persons, 
which is liable to assessment, &c. 

Divorces. Twenty-five acts of divorce were passed. 

Ch. 258.—Free-masons. This is an act to incorporate the 
‘Cambridge Lodge, number sixty-six, of free and accepted 
masons.’ 

Ch. 120.—Hay, §c All hay and straw sold by weight in this 
State, ‘shall be Sold by the net hundred, and every twenty 
hundred pounds net weight shall be considered a ton.’ 

Ch. 133.—Horticultural Society. An act was passed to in- 
corporate the ‘ Horticultural Society of Maryland,’ ‘ for the pur- 
pose of improving and encouraging the science and practice of 
horticulture, and of introducing into the State new species and 
varieties of trees, fruits, plants, vegetables and flowers.’ 

Ch. 157.—Impounding. ‘This act regulates the mode of pro- 
ceeding in cases of trespasses by cattle, &c. ‘ in the possession 
or care of any person without the jurisdiction of this State.’ 

Ch. 282.—Inspection law. An act was passed to provide for 
the inspection of plaster of Paris in Baltimore. 

Ch. 186.—IJnsurance Company. The General Insurance Com- 
pany of Maryland was incorporated, with a capital of $300,000, 
which the company is authorized to increase to $1,000,000. 

Ch, 273.—Licenses. This act is supplementary to the act of 
1827, regulating the issuing of licenses to traders, keepers of 
ordinaries, &c. The 6th section provides that ‘ nothing therein 
contained shall be construed to require persons to take out a 
license for the sale of cider or small beer made by the person 
offering to vend the same, or be construed to prohibit the dis- 
tiller of spirituous liquors, from selling without license, in quan- 
tities less than a quart, the spirits distilled by the seller.’ 

Ch. 286.—.Volaries public. Notaries are empowered to ad- 
minister oaths and affirmations, in all ‘cases of a civil nature’ 
in which they may be administered by a justice of the peace; 
and a certificate under the notarial seal of any notary public is 
to ‘be sufficient evidence of his having administered such oath 
or affirmation in his official capacity as a notary public.’ 

Odd Fellows. Three lodges of the ‘ order of independent 
Odd Fellows,’ were incorporated. 

Ch. 276.—Oysters. By an act supplementary to the act ‘ for 
the protection of oysters in the waters of the Eastern shore,’ it 
is provided, ‘that whenever the sheriff of any county, shall have 
summoned his posse comitatus, with the intention to proceed to 
the capture and arrest of any boats or vessels, which may be 
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engaged in taking oysters in violation’ of that act ‘he shall 
have power and authority to seize upon and take possession of 
any vessel or steamboat, in his bailiwick, which he may find it 
necessary to employ for such purpose ;’ but in case any injury 
may be sustained by such vessel or steamboat, ‘the owners 
shall be entitled to receive from the State, full indemnity for the 
same, and also compensation and indemnity for the use of and 
detention of such vessel or steamboat.’ 

Ch. 303,—Passengers. An act was passed in relation ‘to 
the importation of passengers’ into the State ; masters of ves- 
sels are required to report the names, ages, &c. of alien pas- 
sengers and to pay in respect to every such passenger who shall 
be above the age of five years, the sum of one dollar and fifty 
cents to the clerk of the county in which such alien is landed, 
or to the mayor or register of Baltimore, if he is landed there ; 
or they may become bound by specialty, with sureties to such 
clerk, &c. in a sum not exceeding $150 for each passenger, as 
aforesaid,’ to indemnify the county, &c. from all expenses 
which may be incurred at any time within two years for the 
maintenance of such passenger; penalties are provided in cases 
of violation of the act. 

Ch. 115.—Pilolage. ‘ Vessels of the burden of 130 tons and 
under, engaged in the coasting trade, shall not be obliged to 
take a pilot or pay half pilotage from the port of Baltimore to 
the capes in Virginia ;’ where a controversy shall arise between 
the master of any coasting vessel and a regularly licensed pilot, 
the parties are authorized ‘to take the case before a single 
justice of the peace for a hearing and settlement of the dispute.’ 

Railroads. Acts were passed, providing for the continuation 
of the Baltimore and Ohio railroad to Harper’s Ferry ; and in- 
corporating the Somerset and Worcester railroad company, for 
the purpose of constructing a railroad from Salisbury to some 
point on or near to Pocomoke river in Worcester county ; the 
capital of the latter company is $100,000. 

Savings Institutions. Fifteen savings institutions were incor- 
porated. 

Negroes. Several acts were passed in relation to free ne- 
groes and slaves. 

Ch. 317. The 9th section of this act provides, ‘ that in all 
cases where the wife or the husband of, or the male or female 
united in wedlock with, any slave held and owned in this State 
by any citizen thereof, shall be a slave owned and possessed by 
an inhabitant of any adjoining state, district, or territory,’ the 
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owner of such slave may purchase, import and bring into this 
State, from such adjoining State, &c., the said wife, &c.; pro- 
vided the solemnization of the marriage ceremony between such 
slaves, according to the form of some one of the churches or 
religious communities of this State, and by a minister of such 
church or religious community, be proved by the affidavit in 
writing of the person so purchasing such slave, or by the affida- 
vit of some other creditable white person, and left to be record- 
ed with the clerk of the county court of the county into which 
such slave shall be introduced ;’ and provided also, that such 
marriage ceremony shall have been performed before the pas- 
sage of the act of December 1831, c. 323. 

Land Companies. The South Baltimore Company was in- 
corporated with a capital of $500,000, and the Toulon Com- 
pany, with a capital of $2,000,000, for the improvement of lands 
in the vicinity of Baltimore, the erection of wharves, &c. 

Geological Survey. A resolution provides for the appoint- 
ment of an assistant ‘to the engineer to be appointed on the 
subject of a State map;’ the assistant is to make the necessary 
geological researches and report upon the expediency and pro- 
bable cost of a geological survey of the State. 

Nullification, &c. A resolution was passed denying the right 
of any State to nullify a law of Congress, or to secede from the 
Union, &e. 

Public Lands. A resolution was also passed ‘ solemnly pro- 
testing against the adoption of the policy’ recommended by the 
President in relation to the cession of the public lands to the 
States in which they may be situated. 

Revolutionary pensions. Numerous pensions were granted in 
consideration of revolutionary services. 


PENNSYLVANIA. 

At the session of the legislature of Pennsylvania in 1832-33, 
one hundred and seventy-five acts and twenty-four resolutions 
were passed. 

No. 60.—Appeals. An act was passed to facilitate appeals 


by guardians from the judgments of justices of the peace, and 
from the awards of arbitrators. 
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Annuities. Twenty-two acts were passed granting annuities 
and gratuities to a very large number of scldiers and widows of 
soldiers of the revoluticnary war. 

No. 62.—Bank. Une Nerchants and Manvfacturers’ Bank 
of Pittsburg was inccrporated, with a cepiial stock of 600,069. 

Bridges. Six acts were passed in relation to different bridges; 
six bridge companies were incorporated. 

Boroughs. Tuairteen boroughs were incorporated, 

No. 135.—Cemetery. The Philadelphia Cemetery Company 
was incorporated. 

No. 44.—Corporations. The service ‘of any civil process 
upon the toll-gatherer of any corporation, in the proper county, 
and next to the place where the damage or damages shall have 
been committed, shall be as good and valid in law, as if served 
on the president, or other principal officer, or the cashier, 
treasurer, secretary, or chief clerk of any corporation;’ and 
upon such service the like proceedings shall be had as is directed 
by the act passed March 22, 1817, entitled an ‘ act relative to 
suits brought by or against corporations,’ to which this act is a 
supplement; but where a suit shall be commenced, and the 
process served on the toll-gatherer, ‘it shall be the duty of the 
plaintiff, his agent or attorney, to cause reasonable notice to be 
given to some one of the officers of the company aforesaid, of 
the commencement of any such suit, before trial and final judg- 
ment.’ 

No. 83. Sec. 1. When information shall be given to the 
auditor general, that any lands in this State have been ‘ pur- 
chased by any incorporated company, in its corporate capacity, 
or in the name of trustees or feoffees, for its use, without the 
license of this commonwealth, or have come into their possession 
by any manner or device whatever,’ he shall proceed to appoint 
a deputy escheator, who shall forthwith hold an inquest, in the 
manner prescribed by existing laws relative to escheats; and the 
‘ deputy escheator and all other officers and persons concerned 
shall have like powers, be entitled to like fees, and be subject 
to the same restrictions and liabilities, as is provided in the 
case of the escheat of the lands of an individual, for the want of 
heirs or known kindred.’ 

Sec. 2. If any such ‘associations, now engaged in mining, 
shall discontinue all their operations, under their several acts 
of incorporation, within one year, then and in that case, the 
commonwealth does hereby release to the individuals compos- 
ing said associations, according to their respective interests, all 
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the right, title and interest which the commonwealth has ac- 
quired to the real estate of said associations, respectively, in 
pursuance of the laws and statutes relative to mortmain.’ 

Sec. 3. The Delaware Coal Company and the North Ameri- 
can Coal Company are authorized to continue their operations 
with the powers and subject to the liabilities of corporations 
created in this State, on the lands now held by them, under 
their respective charters, for a period of three years, and no 
longer, from the passage of this act; before or at the end of 
which period they shall dispose of their lands; but ‘if at any 
time, it shall appear to the legislature that the operations of 
these companies, or either of them, have proved iniurious to 
the interests of the community, the legislature reserves the right 
to repeal this section;’ and if at any time, the officers of these 
two companies shall be absent from the State, so that no pro- 
cess can be served on said companies, the companies may be 
proceeded against by foreign attachment. 

See Coal Companies. 

Ch. 132.— Coal Companies. An act was passed to incorporate 
the Lycoming Coal Company ‘for the more convenient owner- 
ship and mining of coal and metals and minerais contiguous 
thereto, in the counties of Lycoming and Centre, and the trans- 
acting of the usual business of companies engaged in the mining, 
transporting, and selling of coal and the other products of coal 
mines.’ ‘The capital is not to exceed $509,000, 

Ch. 133. Sec. 8. The Delaware Coal Company and the 
North American Coal Company are vested with the. came 
corporate powers and privileges as those granted to the " y- 
coming Coal Company, for five years; and they are ‘ acthor- 
ized respectively to create a capital stock not exceeding §200,- 
000;’ but these powers ‘are to cease, unless they relincuish 
the charters obtained from other States;’ the legislature reserves 
a right to repeal this section ‘ when it may think proper.’ 


No. 137.—Courls. In all cases, where letters rogatory shall 
be issued out of any court of any territory or State of the J aion, 
requesting any court of common pleas in this State to afiorc its 
aid in the examination of any witnesses within the limits of its 


jurisdiction, such court of common pleas may issue subponss 
to such witnesses as may be required by any party concerned, 
requiring their attendance either before such court of commen 
pleas or before commissioners, under a penalty rot exceeding 
$100; in case of the non-attendance of any such witness, pro- 
cess of attachment may be issued; and any party injured by 
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such non-attendance shall be entitled to the same remedies 
at law against the person subpcenaed, as are provided where a 
subpeena is issued from a court of record of this State in a case 
pending therein; and if any person subpeenaed refuse to testify, 
he shall be liable to the same proceedings on the part of such court 
of common pleas, as if he had refused to testify in a cause pending 
in any court of record of this State. 

Ch. 174.—Debt, imprisonment for. Sec. 4. No person shall 
be imprisoned ‘ for any debt or sum of money due on contract, 
contracted from and after the 4th of July, 1833, where the debt 
demanded, or judgment obtained, is less than $5,34 cents, ex- 
clusive of costs.’ 

[The title of this act is, ‘an act to abolish imprisonment for 
debt, and for other purposes;’ the Ist and 2d sections contain 
provisions as to costs on appeals from justices of the peace and 
aldermen; the 3d section is a cession to the government of the 
United States of the land in Passyunk now occupied as a Naval 
Asylum; and the 4th section relates to the abolition of imprison- 
ment for debt. So also, under the title of an ‘ act toincorporate 
the Conneauttee Library Company in the county of Erie, and for 
other purposes,’ we find a section incorporating the Delaware 
and the North American Coal Companies. Similar medleys 
continually occur throughout the volume; and the instances are 
very numerous, where the titles do not give the least clue to 
the subjects of the acts. } 

No. 143.—Descent and distribution of estates. An act was 
passed containing numerovs provisions as to the descent and 
distribution of the estates of intestates. 

Fire and hose companies. Eleven fire and hese companies 
were incorporated. 

Hospitals. The Philadelphia Hospital was incorporated. 
An act was passed to relieve from iaxatica the real property of 
Christ Church Hospital in Philadelphia. 

No. 22.—Internal wnprovement. Sec. 1. The following ap- 
propriations were made for the purpose of continuing the im- 
provement of the State by railroads and canals; for the Phila- 
delphia and Columbia railroad, $1,111,958; for the Alleghany 
Portage railroad, $414,793; for the Columbia line of the East- 
ern division of the Pennsylvania canal, $35,835; for the 
Frankstown line, $32,712; for the Wyoming line of the North 
Branch division, $115,202; for the Lycoming line of the West 
Branch division, including the Lewisburg cross cut, $470,007; 
for the French creek division, $162,991; and for the Beaver 
division, $197,159 
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Sec. 2. The governor is authorized to borrow ‘ on the credit 
of the State and such funds as have been or shall be created 
for securing the punctual payment of the interest and the reim- 
bursement of the principal,’ and at a rate of interest not exceed- 
ing five per cent. per annum, the sum of $2,540,661, which 
‘ shall be applied to the payment of the contracts necessary to 
be made to complete the works directed to be completed by this 
act specifically as aforesaid ;’ but no engagement shall be entered 
into which shall preclude the State from reimbursing the said 
loan, at any time after the expiration of twenty five years from 
July 1, 1832. 

No. 61. This act is supplementary to the preceding act. 
The sum of $100,000 is appropriated to the construction of 
feeders, towing paths, guard locks, weigh locks, bridges, Xe. 
and ‘ other necessary works on old lines of canal;’ the sum of 
$100,000, to the payment of claims for damages against the 
State arising out of the construction of canals and rail-roads; 
the sum of $300,000, to the payment of the expenses of repairs 
on canals and rail-roads; and the sum of $30,000, to the con- 
struction of certain works on the river Susquehanna. The gov- 
ernor is authorized to borrow the sum of $530,000 for these 
purposes, on the same terms and conditions as are provided in 
the preceding act. 

No, 32. The governor is authorized, for the purpose of aid- 
ing the Union Canal Company, to subscribe on behalf of the 
State, for 1000 shares of the stock of the company; for the pay- 
ment of which subscription, he is to issue to the company ‘a cer- 
tificate of loan for $200,000, bearing an interest of four and a half 
percent.’ andthe principal is to be redeemable after April 10,1863; 
for the payment of the principal and interest of this loan the faith 
of the State is pledged; the proceeds arising from the sale of 
any part of this loan are to be applied to the completion of re- 
pairs and improvements on said canal; and the company are to 
‘release all claims upon the State arising under any grant of 
lottery rights.’ 

The following railroad companies were incorporated : 

The Wyoming and Lehigh railroad company, with a capital 
which is not to exceed £600,000; the railroad is to lead from 
Wilkesbarre to the river Lehigh, at or near the mouth of Wright’s 
creek, and may be extended to Easton or any other intermediate 
point. 

The Philadelphia and Reading railroad company; this rail- 
road is to commence at or near Reading and terminate at some | 

VOL. XI.—NO. XXI. 20 
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suitable point in or near Philadelphia, or on the line of the Phila- 
delphia and Columbia, or of the Philadelphia, Germantown and 
Norristown railroads; the capital stock is not to exceed $2,000,- 
000. 

The Norristown and Mount Carbon railroad company; its 
capital is not to exceed $2,000,000; the railroad is to begin at 
or near Norristown and passing through Oley in Berks county, 
to terminate at Mount Carbon. 

The Susquehanna railroad company; this road is to extend 
from Nanticoke Pool in the county of Luzerne, to a point on 
the line between New York and Pennsylvania; the capital is 
in no case to exceed $2,000,000. 

A large number of acts were passed in relation to the con- 
struction and alteration of State roads, &c. Acts were also 
passed for the incorporation of fourteen turnpike-road companies. 
Two ‘ free road’ companies were incorporated. 

No. 70,—Insurance Companies. The Chambersburg Insur- 
ance Company was incorporated with a capital of $50,000. By 
the same act, the trustees of the Fire Association of Philadel- 
phia were incorporated, for the purpose of insuring against fire. 

No. 6.—Lands. A resolution was passed, declaring that the 
proceeds of the public lands of the United States, when no longer 
required for the payment of the public debt, ought to be dis- 
tributed among the several States of the Union, in just and 
equitable proportions. 

No. 32.—Lotteries. From and after Dec. 1, 1833, ‘ all and 
every lottery and lotteries and device and devices in the nature 
of lotteries, shall be utterly and entirely abolished, and are 
hereby declared to be thenceforth unauthorized and unlawful.’ 
After that day, any person who shall sell or expose to sale or 
cause to be sold or exposed to sale, or keep on hand for the 
purpose of sale, or advertise or cause to be advertised for sale, 
or be in any wise concerned in the sale or exposure tosale of any 
lottery ticket in any lottery or device in the nature of a lottery, 
and any person, who shall advertise or cause to be advertised, 
the drawing of any scheme in any lottery, or be in any way con- 
cerned in the managing, or drawing of any lottery or device in 
the nature of a lottery, such person shall, for every such offence, 
forfeit and pay a sum not less than $100 nor more than $10,000, 
or be sentenced to an imprisonment not exceeding six months, 
at the discretion of the court. 

No. 12. A resolution was passed, by which the governor 
was requested to transmit a copy of the preceding act, together 
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with a copy of the resolution, to the governor of each State, 
‘with a request that he will, at the earliest period, lay the same 
before the legislature of his State, and request their co-opera- 
tion in the efforts of this commonwealth to effect the entire 
abolition of lotteries.” The governor is also requested to trans- 
mit the same to the President with a request that he will lay 
the same before Congress, and use such measures as may, in 
his opinion, be best calculated to effect the abolition of lotteries 
in the district of Columbia. 

No. 5.—Louisville and Portland Canal. The senators and 
representatives in Congress from this State were requested to 
use their ‘ exertions to obtain the passage of a law to enable the 
general government to open and render free for the passage of 
boats and other craft, the Louisville and Portland canal.’ 

No. 30.—Penilentiaries. An act was passed appropriating 
the sum of $190,000, for the purpose of altering the western 
State penitentiary, and completing the eastern State penitentiary. 

No. 170.—Pilsburg. The auditor general is directed ‘to 
apply to the mayor, &c. of Pittsburg for the sum of $43,906, the 
amount expended by the agents of the commonwealth, on the 
canal improvements in the said city over and above the sum of 
$65,567 ;’ in case a settlement of the claim is not obtained within 
three months after the passage of this act, the governor is in- 
structed to institute legal proceedings against the city. From 
the preamble of the act, it appears that this claim arose from a 
guaranty by the city ‘ of the payment, under certain conditions 
and provisions, of the excess of expenditure in the construction 
of a canal through the city of Pittsburg, beyond the sum of 
$65,567.” 

Religious societies. Four religious societies were incorporated. 

Saving fund societies. Three saving fund societies were in- 
corporated, to be established in Philadelphia, Pittsburg and 
Carlisle. 

No, 162.—Screw dock company. The Kensington Screw 
Dock Company was incorporated. 

No. 114.— Theological seminary, The ‘ trustees of the theolog- 
ical seminary at Canonsburg, belonging to the synod of the asso- 
ciate Presbyterian church of N. America,’ were incorporated. 

No. 1.— Tariff, Sc. A resolution was passed, asserting the 
constitutionality of the tariff, denying the right of a State to 
nullify the acts of Congress, &c. &c. 

No. 128.— Wills and testaments. An act was passed in rela- 
tion to wills and testaments; but its provisions are too numer- 
ous to be reduced within our limits. 








SHORT REVIEWS. 





Bayard’s Brief Exposition of the Constitution of the United States. 


This work is principally designed for the use of academies 
and common schools. After a brief preface, and alphabetical 
index, the author gives in his introduction a very ably written 
and interesting narrative of the steps which led to the adoption 
of the present constitution, ‘ as the best introduction to an ex- 
amination of its principles.” Such a sketch seems to be an ab- 
solutely essential introduction to an exposition of our constitu- 
tion, and this of Mr. Bayard, though very concise, as indeed it 
must be in such a work, is admirably well done. 

The first question in such a work concerns the arrangement 
of subjects. Mr. Bayard adopts that of the constitution itself; 
first giving the instrument, and then commenting upon its pro- 
visions in the same order. It seems to us that it would be an 
improvement in the arrangement to follow Judge Story’s plan 
in this respect; giving each part of the constitution successively, 
followed by comments upon the particular part given. The 
pupils ought to be initiated into the language of the instrument, 
and to study it in its order, and to familiarize their minds to it as it 
stands, and must be quoted and referred to. But still it would 
not, by any means, be expedient to compel them to recite it all, 
and then study its meaning in a commentary. It is an object, 
in a book of this kind to bring it within narrow limits. The 
saving of the space that would be lost by printing the whole 
constitution together, and then the several parts at the head of 
the respective chapters, is more particularly important in a book 
of this description. It appears to us, therefore, that it would 
have been a better plan to have distributed it through the book. 

The style of this exposition is animated, clear and concise; 
and from a hasty examination of the work, it appears to us that 
the doctrines maintained in it have been considered by the 
author with great circumspection, and may be relied upon with 
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some confidence. The author has referred to authorities in 
many instances, and had he multiplied references still more, we 
cannot but think that it would have added value to his book; 
since it ought to be of a character to serve as a manual on 
ordinary occasions, and as an index to the authors where the 
several parts of the constitution are more elaborately discussed. 
We are glad to observe that the publishers of this little volume 
have not been influenced by that ill-judged economy in printing 
which excludes marginal suggestions of the subjects, which are 
of more real practical importance in a work of this description 
than the table of contents and index; and if one or the other is 
to be omitted, we should certainly prefer the omission of the 
two latter. But nothing prevents including them all. Mr. 
Bayard omits a table of contents; though he gives an alpha- 
betical index. 


Outlines of Constitutional Jurisprudence wn the United States. 
By Witciam Atexanper Durer, L. L. D. President of 


Columbia College. 


The object of this volume is the same as that of Mr. Bayard, 
noticed above. Dr. Duer says in his preface, 

‘In arranging the materials thus collected and derived, the 
form of consecutive and dependent propositions has been pre- 
fered, as recommended by Professor Dugald Stewart in refer- 
ence to Moral Science. This method had in substance been 
adopted by Sir W. Blackstone in the outlines of his original 
Lectures on the English Law, and has since been pursued by 
Mr. Justice Story in his Commentaries on the Constitution of 
the United States. It is, indeed, peculiarly appropriate to a 
work intended both as a text to be enlarged on, explained and 
illustrated by a Lecturer, and as a class book to be used by 
Teachers who must necessarily exercise a discretion in select- 
ing such parts for recitation as may be best adapted to the age 
and capacities of their pupils ; whilst with the aid of a proper 
index, it will be found equally convenient for the purposes of 
immediate and general reference. As to the order and distri- 
bution of the matter, the author has again to acknowledge his 
obligations to ‘‘ The Federalist ;’? whose plan in this respect 
he has followed with very little other alteration than that of 

20* 








236 Short Reviews. [Jan. 


transposing the two branches into which the subject is naturally 
divided.’ 

It appears to us, as we have already remarked in noticing 
Mr. Bayard’s book, that it would have been a better plan to 
have taken the constitution in its order, giving first the passage, 
and under it the comment; in arranging which comments the 
method recommended by Dugald Stuart, and followed, indeed, 
by every author as far as he is able to follow it, might have 
been observed. Dr. Duer has given the constitution itself in 
the appendix in a small type as a secondary and subordinate 
part of the book, whereas it seems to us, that it ought to be the 
most conspicuous part. All possible facilities should be given 
to imprint the words themselves of the constitution, upon the 
minds of the pupils. 

Dr. Duer says, ‘the nature and design of the present pub- 
lication dispense with the necessity, if they do not exclude the 
propriety of marginal references to authorities in support of the 
positions advanced in the text.’ As we have already remarked 
in the preceding article, we cannot but be of opinion that the 
references to authors would have added greatly to the value of 
the work as a popular manual. We think, also, that marginal 
suggestions of the subjects would have been a very material 
help to the pupil, and still greater to those who might use the 
work as an ordinary manual. 

But there are subordinate considerations having a very slight 
bearing upon the substantial merits of the publication, which 
embrace a very wide range of constitutional law within a nar- 
row compass, carefully collected, and as it appears to us, ac- 
curately stated. The constitutional doctrines inculcated by 
Dr. Duer, are sound, and supported by authority and practice, 
as far as we can judge from a perusal of those parts of it, which 
we supposed would afford the fairest criterion. 


Laws of Maine. Volumes 1st and 2d. With Noles, References, 
§c. By Francis O. J. Smita, Esq. Counsellor at Law. 


This edition, consisting of two volumes, contains those public 
statutes of Maine which were enacted immediately after the 
separation of Maine from Massachussetts. They are, in almost 
every instance, exact transcripts from the statutes of the parent 
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State. The plan of this edition is entirely new in several par- 
ticulars, and contains some most useful improvements. There 
is a very copious, and, so far as we have been able to examine 
it, a correct general index to the contents of both volumes at 
the end of each volume. Wherever the text is copied from a 
statute of Massachusetts, there is a reference, in the margin, to 
the year and chapter of the original from which it was trans- 
cribed. On every page there is also a reference to all statutes 
of Maine relating to the same subject, so the successive changes 
in the law can be turned to at once without recurrence to the 
genéral index. The value of this improvement will be readily 
appreciated by those who have had frequent occasion to con- 
sult the statute book, and who have felt the difficulty of retain- 
ing in memory, and the perplexity of hunting out the numerous 
changes which successive legislatures make in our public laws. 
Statutes and parts of statutes which have been absolutely re- 
pealed, are omitted ; their titles and dates of enactment only 
being retained. In cases where a single clause or provision of 
a statute has been repealed, the text is retained, and distinguish- 
ed by being printed in a smaller type. The editor has placed 
at the bottom of the pages, in the form of brief notes, the sub- 
stance of all the judicial constructions which, in various decided 
cases, have been had upon the text above. These, running 
through the reports of Massachusetts and Maine, amount to a 
very considerable number, and furnish an authoritative inter- 
pretation of the text where the sense of the original terms ad- 
mits of doubt. 

An edition of the public laws on such a plan, executed with 
discrimination and fidelity, must be a valuable acquisition to the 
members of the bar in Maine, calculated to relieve them from 
much irksome and often perplexing labor, and it will be found 
still more useful to a large class of public officers whose duties 
are prescribed by statute, who are less familiar with the contents 
of the statute book, and who, for the most part, are quite un- 
acquainted with the constructions which the courts have given 
to the language of the statutes. This edition must have been a 
work of great labor and care. It is recommended by several of 
the judges and the most distinguished members of the bar in 
Maine. 
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Aikin’s Digest of the Laws of Alabama. 


In 1832, Mr. John G. Aikin, in pursuance of an appointment 
under an act of the legislature of Alabama, undertook to pre- 
pare a digest of all the laws of that State in force. He com- 
pleted his digest, and submitted it to commissioners appointed 
to examine and revise it, by whom it was reported to the legis- 
lature at its January session, 1833, at which session it was 
adopted, and all other laws of the State of Alabama repealed, so 
that this digest presents the whole body of Alabama statutes in 
force at the close of the session of 1833, excepting those relat- 
ing to the boundaries of counties. The volume consists of 
about six hundred pages, including besides a digest of the laws 
of the State under titles arranged alphabetically, the constitu- 
tion of the United States, that of the State of Alabama; a list 
of the acts of the legislature, with their titles, from the organ- 
ization of the Mississippi Territory in 1798, to the close of the 
session of the Alabama legislature of January, 1833; a digest 
of the acts of Congress relating to the establishment of the Mis- 
sissippi Territory; an appendix containing the rules of practice 
in the courts of Alabama; and a very full index. 

The commissioners to whom Mr. Aikin’s digest was com- 
mitted, before it was laid before the legislature, namely, Messrs. 
John Brown, R. E. B. Baylor, and Caswell Clifton, report to the 
legislature very favorably of the work. After a particular no- 
tice of the plan and arrangement adopted by Mr. Aikin, and 
speaking of his mode of executing his task, the commissioners 
say they ‘think it unnecessary to express in more explicit terms, 
the sentiment of entire approbation to which a thorough investi- 
gation of the work has given rise, believing that resting upon its 
own excellence for the meed of praise, it may justly claim from 
the enlightened approbation of the legislature and the people, it 
has a surer basis than any which their commendation could sup- 
ply. The work is indeed the best expositor of its own merits, and 
to that ordeal they dismiss it; convinced that while any applause 
they might bestow would pass away with the moment, the work 
itself, as often as it serves to bring in contrast the confusion 
and darkness which have overhung our statute laws heretofore, 
and the method and harmony with which it is believed they are 
now invested, will yield a testimony to its own worth, too solid 


to be affected by censure, and too ample to need the augmenta- 
tion of praise.’ 
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Revised Constitution of Mississippi. 


The constitution of Mississippi was revised by a convention 
held for the purpose in October 1832. This constitution retains 
a declaration of rights, about the expediency of which there has 
been a good deal of discussion, arising partly from the name and 
partly from the origin of bills of rights in England, which were 
more generally assertions of privileges reclaimed from the crown 
having been wrongfully usurped, whereas our declarations of 
this description are mere restrictions and limitations on the 
powers granted, or specifications of those not granted to the 
government, or, in the second place, fundamental propositions 
in reference to which the government is framed. The equality 
of the citizens, which holds an early place in every bill of rights, 


is differently asserted in the free and the slave States. In this 
constitution it is, 


‘ All freemen, when they form a social compact, are equal in 
rights; and no man or set of men are entitled to exclusive, 
separate public emoluments or privileges, from the community, 
but in consideration of public services.’ 


The principle of religious freedom is stated with a qualifica- 
tion which indeed seems to be essential. 


‘The exercise and enjoyment of religious profession and 
worship, without discrimination, shall forever be free to all per- 
sons in this State: Provided, that the right hereby declared and 
established, shall not be so construed as to excuse acts of licen- 
tiousness, or justify practices inconsistent with the peace and 
safety of the State.’ 


The freedom of speech and of the press is very broadly as- 
serted. 


‘ Every citizen may freely speak, write and publish, his sen- 
timents on all subjects, being responsible for the abuse of that 
liberty.’ 

A principle as to libels, now incorporated into the laws of 
many of the States, is introduced into this bill of rights, viz.: 


‘In all prosecutions or indictments for libels, the truth may 
be given in evidence; and if it shall appear to the jury, that the 
matter charged as libellous is true, and was published with good 
motives, and for justifiable ends, the party shall be acquitted, and 
the jury shall have the right to determine the law and the facts.’ 
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The venerable and fundamental doctrine of Magna Charta is 
expressed in this as in most, if not all, other declarations of 
rights. 


‘No person shall be accused, arrested, or detained, except 
in cases ascertained by law, and, according to the form which 
the same has prescribed; and no person shall be punished but 
in virtue of a law established and promulgated prior to the 
offence, and legally applied.’ 


It is worthy of remark that this declaration of rights contains 
a doctrine as to insolvent debtors, as being a fundamental prin- 
ciple of the government, which has not yet found its way into 
all the laws of all the States, viz. 

‘ That the person of a debtor, where there is not strong pre- 
sumption of fraud, shall not be detained in prison, after deliy- 
ering up his estate for the benefit of his creditors, in such man- 
ner as shall be prescribed by law.’ 


It is provided that ‘ no property qualification for eligibility to 
office or for right of suffrage shall ever be required by law in 
Mississippi.’ 

The doctrine of deodand is excluded by the declaration that 
‘if a person shall be killed by casualty, there shall be no for- 
feiture by reason thereof.’ 

But the most striking provision is one bearing upon the tenure 
of the judicial office, namely, 


‘ No person shall ever be appointed or elected to any office in 
this State, for life or during good behavior; but the tenure of 
all offices shall be for some limited period of time, if the person 
appointed or elected thereto shall so long behave well.’ 


The part of the constitution relating to the judicial office is 
pursued with reference to this principle, and also provides for 
the election of the judges by the people. 

‘ The judicial power of the State shall be vested in one high 
Court of Errors and Appeals and such other courts of law and 
equity as are hereafter provided for in this constitution. 

‘The High Court of Errors and Appeals shall consist of 
three judges, any two of whom shall form a quorum. The 
legislature shall divide the State into three districts, and the 
qualified electors of each district shall elect one of said judges 
for the term of six years.’ 

‘ The high court of errors and appeals shall have no jurisdic- 
tion but such as properly belongs to a court of errors and 
appeals.’ 
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It seems there has been a great contest in this State on this 
subject, the independent tenure of the judicial office during 
good behavior being strenuously contended for by one party 
as a fundamental doctrine of free government. ! 

The constitution prohibits the legislature from passing any 
law for the emancipation of slaves without the consent of their 
masters, except as a reward for some public service rendered 
by the slave, in which case the master is to be compensated. 

Amendments to the constitution may be made by a vote of 
two thirds of each branch of the legislature on three successive 
days, ratified by a majority of the people. 

Such are some of the more striking points in this constitution. 


1 We intended to have noticed the course of this discussion a little more 


fully, but the documents respecting it, communciated to us by an obliging 
correspondent, have been mislaid. 
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Professor J. J. Park. [The readers of the American Jurist 
will recollect notices in this work of some publications of Pro- 
fessor J. J. Park. We take the following sketch of his life and 
character from the London Law Magazine for July last. | 


‘Mr. J. J. Park, Professor of English Law and Jurispru- 
dence at King’s College has died within the last three months. 
He was the son of Mr. Thomas Park, a literary man of merit 
still living, and was educated, we believe, at a private school. 
He was not a member of either of our universities, but appears 
to have devoted the time usually spent at them to antiquarian 
and general literature. Ata very early age he published the 
History of Hampstead, a highly creditable production in its way, 
though the only parts likely to interest the general reader are 
those containing accounts of the celebrated men who have made 
Hampstead their place of residence. His second publication 
was a pamphlet on the Commutation of Tithes, which subse- 
quently led to his being employed to draw up a bill for the 
purpose. We are not aware at what precise period he at first 
seriously applied himself to law, but he could not have been 
much past twenty-one when he became a pupil of Mr. Preston, 
by whom he was very highly esteemed. In the preface to the 
second volume of Mr. Preston’s work on conveyancing, will 
be found an acknowledgment of assistance received in the 
formation of the index from Mr. Park. In 1819 appeared his 
well-known work on the Law of Dower, which has ever since 
been held the standard book on that head of law; which, by the 
way, he was always a strong advocate for remodelling. In 1828 
he published his Contre-Projet to the Humphreysian Code, and 
in 1830 the first of a Series of Juridical Letters, under the 
signature of Eunomus, which never extended beyond three. 
The merits of these publications have been already discussed in 
this Magazine; their sale was very limited, but they gained the 
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writer a defined and highly respectable position amongst the 
best writers on the science of law, and led to his appointment 
(in 1831) to the Professorship already mentioned. Though 
he labored unremittingly to discharge the duties of it, and per- 
haps sacrificed his life to his conscientiousness, his success was 
never equal to his expectations; but possibly he expected more 
than the present condition of jurisprudence in this country could 
justify. The last time we entered his class room, the attendance 
was certainly good, and we have always heard him well spoken 
of as a lecturer. Subsequently to his becoming Professor, he 
published two or three of his lectures in the pamphlet shape, 
and also put forth a work entitled ‘ Dogmas of the Constitution,’ 
a book possessing little merit of any kind. It is a mistake, how- 
ever, to suppose that he published it with the view of ingratiating 
himself with the patrons of King’s College; the opinions had 
long been honestly his own, and he was incapable of making 
himself the tool of any party. The character of his mind and 
acquirements must be already well known to our readers from 
the frequent mention we have made of him. These were ex- 
actly such as might have been anticipated in a self-taught man 
of vigorous intellect, confined (by deafness) to the narrow circle 
of domestic society. He possessed great powers of original 
thought, and had stored up a large mass of varied knowledge ; 
he therefore seldom applied himself to a subject without turning 
up something valuable and new, but his mode of presenting his 
discoveries, if sometimes striking from quaintness, was too often 
remarkable for pedantry. In one of his lectures at King’s Col- 
lege, for example, he first goes out of his way to introduce an 
obscure term in Aristotle as an illustration, and then adds a long 
and learned explanatory note. Despite of this weakness, how- 
ever, and the occasional ruggedness and inaccuracy of his style, 
his writings have largely contributed to diffuse a knowledge of 
jurisprudence in this country, and in the present state of the 
science his death may well be looked upon as a national loss, 
We must not forget to mention that about a year before his 
death he became a Doctor of Laws at Gottingen. This has been 
mentioned as a proof of his reputation abroad; the fact is, the 
degree is never refused to any foreign professors or writers of 
name who may apply for it and be willing to pay the fees, and 
in Mr. Park’s case, as we happen to know, both these prelimi- 
naries were regularly gone through. 
VOL. XI.—NO. XXI. 21 
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Miss Crandall’s Case. A case of some importance, as well as 
of no little excitement, is under discussion in Connecticut, as the 
public is already well apprised. We allude to the case of 
Miss Crandall, who was tried a second time in October last, 
before the superior court of that State, on a charge of teaching 
black children from other States, in violation of a recent law of 
Connecticut. The case presents one very important constitu- 
tional question, namely, the construction of the provision that 
secures to the citizens of each State the rights of citizens in the 
others. Reports of the second trial of Miss Crandall have 
been published in the Unionist, and the Windham County Ad- 
vertiser, and the questions it involves are very ably discussed 
in the Abolitionist of November last. The case, we understand, 
is intended finally to be carried to the Supreme Court of the 
United States. 

It is an information alleging a violation of the following law 
of Connecticut, viz.: 


‘** Whereas attempts have been made to establish literary 
institutions in this State, for the instruction of colored persons 
belonging to other States and countries, which would tend to 
the great increase of the colored population of the State, and 
thereby to the injury of the people; Therefore it is enacted 
that no person shall set up or establish, in this State, any school, 
academy, or literary institution, for the instruction or education 
of colored persons who are not inhabitants of this State, nor in- 
struct or teach in any school, academy, or literary institution, 
or harbor or board, for the purpose of attending or being taught 
or instructed in any such school, any colored person not an in- 
habitant of any town in this State, without the consent, in writ- 
ing, first obtained of a majority of the civil authority and select 
men of the town where such school is situated, on penalty,” &c.’ 


The prosecution was conducted by A. T. Judson, Esq. and 
C. F. Cleveland, the State’s attorney. 

The plea was not guilty. No question appears to be made in 
the case that the defendant had boarded and instructed at her 
school in Litchfield, colored children from other States, and the 
questions accordingly were, whether those children were citi- 
zens of other States, and as such had a right, under the provi- 
sion of the constitution of the United States, alluded to above, 
to be instructed in Connecticut, and Miss Crandall had a right 
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to instruct them, the above statute of that State notwithstanding. 
The argument turns mostly on the question whether such pupils 
are cuizens of the other States from which they come. 

Mr. Justice Daggett, in charging the jury, says on this sub- 
ject, 

‘ The persons contemplated in this act are not citizens within 
the obvious meaning of that section of the constitution of the 
United States, which I have just read. Let me begin by put- 
ting this plain question: Are slaves citizens? At the adoption 
of the Constitution of the United States, every State was a slave 
State. Massachusetts had begun the work of emancipation 
within her own borders. And Connecticut, as early as 1784, 
had also enacted Jaws making all those free at the age of 25, 
who might be born within the State, after that time. We all 
know that slavery is recognized in the constitution, and it is the 
duty of this court to take that constitution as it is, for we have 
sworn to support it. Although the term ‘slavery ’’ cannot be 
found written out in the constitution, yet no one can mistake the 
object of the 3d sec. of the 4th article: —‘‘ No person held to 
service or labor in one State, under the laws thereof, escaping 
into another, shall in consequence of any law or regulation there- 
in, be discharged from such service or labor, but shall be de- 
livered up on claim of the party to whom such service or labor 
may be due.” 

‘ The 2d section of the Ist article, reads as follows: — ‘‘ Rep- 
resentatives and direct taxes shall be apportioned among the 
several States which may be included in this Union, according 
to their respective numbers, which shall be determined by adding 
to the whole number of free persons, including those bound to 
service for aterm of years, and excluding Indians not taxed, 
three fifths of all other persons.”’ The ‘‘ other persons” are 
slaves, and they became the basis of representation, by adding 
them to the white population in that proportion. Then slaves 
were not considered citizens by the framers of the constitution. 

‘A citizen means a freeman. By'referring to Dr. Webster, 
one of the most learned men of this or any other country, we 
have the following definition of the term — ‘‘ Citizen: Ist, a 
native of a city, or an inhabitant who enjoys the freedom and 
privileges of the city in which he resides, 2. A towsman, a 
man of trade, not agentleman. 3. An inhabitant; a dweller in 
any city town or country. 4. In the United States, it means a 
person native or naturalized, who has the privilege of exercising 
the elective franchise, and of purchasing and holding real estate.”’ 
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‘ Are Indians citizens ? It is admitted in the argument that 
they are not, but it is said they belong to distinct tribes. This 
cannot be true, because all Indians do not belong to a tribe. 
It may be now added, that by the declared law of New York, 
Indians are not citizens, and the learned Chancellor Kent says, 
‘*they never can be made citizens.” Indians were literally 
natives of our soil, — they were born here, and yet they are not 
citizens. 

‘The Mohegans were once a mighty tribe, powerful and 
valiant; and who among us ever saw one of them performing 
military duty, or exercising, with the white men, the privilege 
of the elective franchise, or holding an office? And what is 
the reason? I answer, they are not citizens, according to the 
acceptation of the term in the United States. 

‘ Are free blacks, citizens? It has been ingeniously said, that 
vessels may be owned and navigated by free blacks, and the 
American flag will protect them; but you will remember that 
the statute which makes that provision, is an act of Congress, 
and not the constitution. Admit, if you please, that Mr. Cuffee, 
a respectable merchant, has owned vessels, and sailed them 
under the American flag, yet this does not prove him to be such 
a citizen as the constitution contemplates. But that question 
stands undecided by any legal tribunal within my knowledge. 
For the purposes of this case, it may not be necessary to deter- 
mine that question. 

‘It has been also urged, that as colored persons may commit 
treason, they must be considered citizens. Every person born 
in the United States, as well as every person who may reside 
here, owes allegiance of some sort to the government, because 
the government affords him protection. Treason against this 
government, consists in levying war against the government of 
the United States, or aiding its enemy in time of war. ‘Treason 
‘may be committed by persons who are not entitled to the elec- 
tive franchise. For if they reside under the protection of the 
government, it would be treason to levy war against that govern- 
ment, as much as if they were citizens. 

‘I think Chancellor Kent, whose authority it gives me pleasure 
to quote, determines this question by fair implication. Had this 
author considered free blacks citizens, he had an ample oppor- 
tunity to say so. But what he has said, excludes that idea. 

‘Kent’s Commentaries, vol. 2d, p. 258—‘‘In most of the 
United States, there is a distinction in respect to political privi- 
leges, between free white persons and free colored persons of 
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African blood; and in no part of the country do the latter, in 
point of fact, participate equally with the whites, in the exercise 
of civil and political rights. ‘The African race are essentially a 
degraded caste, of inferior rank and condition in society. Mar- 
riages are forbidden between them and whites in some of the 
States, and when not absolutely contrary to law, they are re- 
volting, and regarded as an offence against public decorum. 
By the revised statutes of Illinois, published in 1829, marriages 
between whites and negroes or mulattoes, are declared void, and 
the persons so married are liable to be whipped, fined and im- 
prisoned. By an old statute of Massachusetts, of 1705, such 
marriages were declared void, and are so still. A similar 
statute provision exists in Virginia and North Carolina. Such 
connexions in France and Germany constitute the degraded 
state of concubinage, which is known in the civillaw. But they 
are not legal marriages, because the parties want that equality 
of state or condition, which is essential to the contract.” 

‘I go further back still. When the constitution of the United 
States was adopted, every State (Massachusetts excepted) 
tolerated slavery. And in some of the States, down to a late 
period, severe laws have been kept in force regarding slaves. 
With respect to New York, at that time her laws and penalties 
were severe indeed, and it was not until July 4th, 1827, that 
this great State was ranked among the free States. 

‘To my mind, it would be a perversion of terms, and the well 
known rule of construction, to say that slaves, free blacks, or 
Indians, were citizens, within the meaning of that term, as used 
in the constitution. God forbid that I should add to the degra- 
dation of this race of men, but I am bound by my duty to say, 
they are not citizens. 

‘I have thus shown you that this law is not contrary to the 
second section of the fourth article of the constitution of the U. 
States, for that embraces only citizens. 

* But there is still another consideration: if they were citizens 
Iam not sure this law would then be unconstitutional. The 
legislature may regulate schools. 1 am free to say, that educa- 
tion is a fundamental privilege; but this law does not prohibit 
schools. It places them under the care of the civil authority 
and selectmen, and why is not this a very suitable regulation ? 
I am not sure but the legislature might make a law like this, ex- 
tending to the white inhabitants of other States, who are unques- 


tionably citizens, placing all schools for them under suitable 
21* 
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boards of examination, for the public good, and I can see no 
objection to the board created by this act. 

‘What can the legislature of this State do? It can make 
any law, which any legislature can make, unless it shal! violate 
the constitution of the United States or the constitution of its 
own State, and in my opinion this law is not inconsistent with 
either. 

‘ The jury have nothing to do with the popularity or unpopu- 
larity of this or any other law, which may come before them 
for adjudication. They have nothing to do with its policy or 
impolicy. Your only inquiry is, whether it is constitutional. 

‘I may say with truth, that there is no disposition in the judi- 
cial tribunals of this State, nor among the people, to nullify the 
laws of the State; but if constitutional, to submit to them, and 
carry them into full effect, as good citizens. If individuals do 
not like the laws enacted by one legislature, their remedy is at 
the ballot boxes. It often occurs, on subjects of taxation, that 
laws are supposed by some to be unjust and oppressive. Nearly 
every session of the Assembly, attempts have have been made 
to alter and change such laws, but as long as they exist, they 
must have effect.’ 


The counsel for the defendant, Henry Strong, Esq. and the 
Hon. Calvin Goddard, excepted to this charge, and the case 
will come before the Supreme Court of Connecticut on these 
exceptions next July. 

The writer in the Abolitionist makes the following among 
other remarks upon the above opinion. 

‘1. What persons are native citizens of the United States, and of 
a State? 

‘ The meaning of the word citizen in this connexion is a pure 
question of law, to be decided by an appeal to legal authority, 
not to the loose definitions of lexicographers. It seems, there- 
fore, strange that Judge Daggett should have cited Dr. Webster, 
since his first three definitions, exhibiting three senses in which 
the word is used, have obviously no bearing on the question, 
and his Jast is manifestly incorrect. Dr. Webster makes holding 
the elective franchise, and purchasing and holding real estate, 
the criterion of citizenship in this country. But far more than 
half of the persons who are unquestionably citizens, including 
all women and minors, have not the elective franchise. These 
two classes are excluded in all the States; and in some of them 
citizens who do not pay taxes, to mention no other circumstan- 
ces which exclude, do not enjoy the right of suffrage. 
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‘ The other criterion of citizenship introduced by Dr. Webster, 
viz. the privilege, &c. is equally unsound, since in several of 
the States, for instance Louisiana and Ohio, aliens can purchase, 
hold, and inherit real estate as well as citizens. 

‘A citizen is a member of a political community, to which he 
owes fidelity or allegiance, and from which he is entitled to 
protection. Every political body which is formed has of course 
the right of saying what persons shall be members of the body. 
The criterion of citizenship of course varies in different ages 
and countries. Thus, at first none but inhabitants of Rome and 
a small territory around it, were Roman citizens. Afterwards 
the privileges of citizenship were gradually extended to various 
cities and nations, till at last they were granted to the inhabitants 
of the whole Roman world. 

‘In order to decide who are now citizens of the United States, 
we must go back to our revolution. When that convulsion 
separated these States from the mother country, the question, 
who were citizens, depended upon the common law of England, 
which was the law of all the States: and now the question, who 
are citizens; must be decided by the principles of the same law, 
except where it has been altered by our constitution or laws. 

‘** "The first and most obvious division of the people,” we 
borrow the words of Blackstone, ‘is into aliens and natural 
born subjects. Natural born subjects are such as are born 
within the dominions of the crown of England ; that is, within 
the liegance, or, as it is generally called, the allegiance of the 
king; and aliens, such as are born out of it. Allegiance is the 
tie or ligamen, which binds the subject to the king, in return for 
that protection which the king affords the subject.”’ 1 Bl. Comm. 
366. 

‘ The common law divides all persons into two classes, aliens 
and subjects. It recognizes no third class. Every man who 
is not a subject is an alien. ‘‘ Every man is either alienigena, 
an alien born, or a subdilus, a subject born.” Calvin’s case, 
7 Co. 17 a. We might readily multiply authorities upon this 
subject, but the principles of the common law are so well set- 
tled, that it seems to us unnecessary. - 

‘At the time of the revolution, all the inhabitants of the 
United States who were subjects of the king of England, who 
adhered to the United States, and continued to reside in this 
country, became citizens of the new States. This result of the 
separation of the two countries is so obvious, that it needs no 
authority to support it. 
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‘If there could be any doubt upon this point, it was settled, 
in some cases at least, by express legislation. One of the 
earliest statutes passed by Massachusetts declares, ‘‘ That all 
persons abiding within this State, and deriving protection from 
the laws of the same, owe allegiance to this State, and are mem- 
bers thereof,’’ that is, citizens, for the very next clause goes on 
to speak of the allegiance due from persons visiting and making 
a temporary stay in the State. St. 1777, s. 1. 2 Mass. Law 
Ed. 1801, p. 1046. 

‘A resolution of a committee of the State of New York, 
passed July 16, 1776, contains a similar declaration in almost 
precisely the same words. 

‘A similar statute was passed tn New Jersey, Oct. 4, 1776. 

‘ According to the law of Massachusetts, it does not seem to 
be necessary that a person, in order to become a member of 
the State, should have been a subject of the British crown. 

‘ From the close of the revolutionary war to the time of the 
adoption of the constitution of the United States, all persons 
born in this country became citizens of the respective States 
within whose jurisdiction they were born, by the rule of the 
common law, unless where they were prevented from becoming 
citizens by the constitution or statutes of the place of their birth. 
We are not aware of any law having ever been enacted, to 
deprive any native citizens of their birthright. 

‘ When the constitution of the United States was formed, all 
persons then citizens of the several States became citizens of 
the United States. Since that period, all persons born within 
the territorial limits and under the jurisdiction of the United 
States, became citizens of the United States, unless some law or 
constitution prevented them from becoming so. Persons born 
in the States became also, from their birth, citizens of their 
respective native States, with a similar excepticn. This is the 
clear result of the common law principle. The double citizen- 
ship which the citizens of each State thus acquire, arises from 
our peculiar institutions, which place the inhabitants of the 
country under two governments. 

‘ This is the view taken of the subject by Mr. Rawle, a dis- 
tinguished commentator on the constitution. He says, ‘“‘ The 
citizens of each State constituted the citizens of the United 
States, when the constitution was adopted. The rights which 
appertained to them as citizens of those respective common- 
wealths, accompanied them in the formation of the great com- 
pound commonwealth which ensued. They became citizens of 
the latter, without ceasing to be citizens of the former, and he 
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who was subsequently born a citizen of a State, became at the 
moment of his birth a citizen of the United States. Therefore 
every person born within the United States, its territories, or 
districts, whether the parents are citizens or aliens, is a natural 
born citizen in the sense of the constitution, and entitled to all 
the rights and privileges appertaining to that capacity.’ Rawle 
on the Constitution, 86. 

‘It is observable that Mr. Rawle makes no exception to his 
statement, that every person born within the United States is a 
citizen. 

‘Many questions indeed have been discussed on the subject 
of allegiance, citizenship, and naturalization, both in this country 
and in England, such as whether a person born in Scotland, 
after the descent of the English crown to the King of Scotland, 
was an alien, and thus incapable of inheriting land in England; 
and whether a subject can expatriate himself, that is, throw off 
his allegiance to his native country. But in all these questions 
it is assumed as a settled, indisputable principle, that a man is 
a subject or citizen in the country of his birth. This is uniformly 
taken for granted, and never discussed, because never disputed. 

‘One of our most distinguished judges says, ‘‘ Nothing is 
better settled at the common law than the doctrine that the 
children even of aliens born in a country, while the parents are 
resident there under the protection of the government, and ow- 
ing a temporary allegiance thereto, are subjects by birth.” 
Inglis v. T\ ustees of Sailors Snug Harbor, 3 Pet. 164, by Story. 

‘It possibly may be contended that the common law principles 
in regard to subjects,do not apply to citizens. But this position 
is untenable, as will be obvious from the following considera- 
tions. 

‘The word citizen expresses precisely the same relation to 
the State which subject does tothe king. Indeed for a consider- 
able period after the revolution, the word subject was used as 
synonymous with cifizen. ‘Thus in the declaration of rights in 
the constitution of Massachusetts, the word subject is several 
times introduced, where we should now use citizen. So in Mass. 
St. 1784, c. 72, s. 10, a punishment is enacted for kidnapping 
‘any subject of this Commonwealth, or other person lawfully 
residing and inhabiting therein.”’ In this passage the word 
subject can have no other meaning than that of citizen. 

‘ Neither the constitution nor statutes of the United States, 
nor, as far as we are aware, do the constitution or laws of any 
State define what persons born within the country are native 
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citizens. If therefore we cannot resort to the common law, we 
are left without any guide onthe subject. The right of the 
great mass of white persons born in this country to be consider- 
ed citizens, rests on the common law principles in regard to 
subjects. 

‘The common law principles are evidently considered the 
foundation of our law of citizenship, in our constitutions and 
statutes, in the discussions of counsel, the decisions of our 
courts, and the treatises of jurists. 

‘ Our conclusion is, that all persons born within the jurisdic- 
tion of the United States are native citizens, excepting those 
persons, if there are any such, as the constitution or laws de- 
prive of that privilege; and that all persons born within the ju- 
risdiction of any one of the States, are citizens thereof, with a 
similar exception. 

‘2. We next come to the question, whether free persons of 
color born in one of the States are citizens of that State, within the 
meaning of the constitution.’ 


After some discussion of the subject whether slaves are citi- 
zens, the writer proceeds, 


‘ Let it be admitted then, that slaves are not citizens. Why 
are they not? Because they are not free, because they are 
slaves. Their disability arises from their servile condition. 
According to Judge Daggett’s own statement, a citizen means 
a freeman. Then why are not the blacks and their descendants, 
who have ceased to be slaves and become freemen, citizens ? 
The servitude which created their disability having ended, why 
should they not enjoy the privileges of freemen ? 

‘As we have already said, no class of men is excluded by 
the common law from citizenship. The mere circumstance then, 
of the free people of color being regarded as a degraded caste, 
does not, according to that law, deprive them of this privilege.’ 

‘ Judge Daggett cites one authority, Chancellor Kent, to show 
that free colored people cannot be citizens, The passage cited, 
however, is very far from proving such to be Chancellor Kent’s 
opinion. It merely states indisputable facts, in regard to the 
severity of our laws and opinions against the free blacks. If, 
however, any one might be led to conjecture, from the passage 
in question, that Chancellor Kent did not consider the free 
blacks as citizens, the impression would be corrected by refer- 
ring to another passage in his commentaries, where his opinion 
is declared in a manner too clear to admit of doubt. ‘‘ The 








1834. ] Miss Crandall’s Case. 253 


article in the Constitution of the United States, declaring that 
citizens of each State were entitled to all the privileges and 
immunities of citizens in the several States, applies only to 
natural born or duly naturalized citizens, and if they remove 
from one State to another, they are entitled to the privileges 
that persons of the same description are entitled to in the State 
to which the removal is made, and to none other. If, therefore, 
for instance, free persons of color are not entitled to vote in 
Carolina; free persons of color emigrating there from a north- 
ern State, would not be entitled to vote.’’ 2 Kent’s Comm. 71. 

‘If the decision of the question whether free people of color 
are citizens, is to be made on the authority of Chancellor Kent, 
it is distinctly settled in this passage in the affirmative. The 
passage is much stronger, than if he had announced their citi- 
zenship as a separate proposition. But he takes it for granted, 
in illustrating the proposition laid down in the last clause of his 
first sentence. He assumes it as a principle which did not 
admit of any dispute. If he had regarded their citizenship as 
in any degree a matter of doubt or controversy, he would of 
course have selected a different illustration. 

‘But direct and conclusive authorities are not wanting to 
show the citizenship of free colored persons. We have them 
in such abundance that our only difficulty is how to select from 
them. 

‘ Although Dr. Webster’s position is false, that no persons 
are citizens but those who exercise the elective franchise, still 
this privilege is one which is usually considered as appertaining 
to citizens only. Now, in point of fact, it is not disputed that 
free blacks in some of the States have the right to vote, and 
exercise it without question. This is the case in Pennsylvania, 
Massachusetts, and Maine. In some of the other States also, 
the people of color seem to be included in the general terms of 
their constitutions. In New York the constitution expressly 
speaks of the people of color as citizens, and requires them to 
possess a freehold estate of the value of two hundred and fifty 
dollars, in order to entitle them to vote. 

‘ The provision of the constitution of New York is important. 
It is not simply the expression of an opinion by the convention 
which prepared the constitution, highly respectable as it was, 
but it is an enactment of the people of the State of New York 
in the most solemn manner, upon a point where they were com- 
petent to decide, that free people of color are citizens. It of 
course puts the question at rest in regard to native colored per- 
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sons inhabiting New York. They are citizens of that State, 
and of course entitled to the privileges of citizens in all the 
States. 

‘ The debates in the New York convention show that the right 
of suffrage was not conceded to the people of color without de- 
bate. The subject was discussed. The speeches of Peter A. 
Jay, Chancellor Kent, Rufus King, and Abraham Van Vechten, 
in the convention, declare distinctly and explicitly that they 
considered free colored people citizens. 

‘In many of the States, and we presume in all, free colored 
persons purchase and inherit real property without question. 
This is the case in some of the States, Massachusetts for in- 
stance, where the old rule of the common law disability of aliens 
in regard to real property, still continues. It is evident, there- 
fore, that, in those parts of the country at least, free people of 
color are not regarded as alieus; for there can be no question, 
considering the prejudices which exist against this class of per- 
sons, that efforts would have been made to deprive them of their 
lands, if it had been supposed there was any pretence for it. 
If native free colored persons are not aliens, we contend that 
they are citizens, for the law recognizes no third class of per- 
sons. 

‘Suppose we should admit Dr. Webster’s last definition of 
citizen to be correct; it clearly appears that many colored per- 
sons in the United States are citizens, for many of them exer- 
cise the elective franchise, and purchase, hold, and inherit real 
property. 

‘Judge Daggett seems to admit that a vessel owned and 
commanded by a native colored person is entitled to the privi- 
leges of an American ship, under the statute of the United 
States which requires it, in order to be so considered, to be 
wholly owned and commanded ‘‘ by a citizen or citizens’ of 
the United States. Yet he says that though free blacks might 
be citizens within the meaning of the act of Congress, they are 
not citizens within the meaning of the Constitution. It strikes 
us, however, that by this concession, he leaves himself no 
ground to stand upon. It is obvious upon reading the statute 
and the constitution, that the word citizens is used in both cases 
in a precise, legal, technical sense, for the very purpose of de- 
fining a certain class of persons, who were to be entitled to 
certain privileges in this country. If Judge Daggett concedes 
that the word is used in this sense in the statute, can he give 
any reason for supposing it used in a different sense in the 
constitution? 
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‘ But the question, whether free people of color are citizens 
within the meaning of the constitution, has received a direct 
decision on an occasion of great interest. A statute of the 
United States, passed March 6, 1820, authorized the inhabit- 
ants of the territory now embraced within the State of Missouri, 
to form a constitution and State government, and provided that 
the State when formed should be admitted into the Union, upon 
an equal footing with the original States. The statute also 
provided that an attested copy of the constitution formed by 
Missouri should be transmitted to Congress, as soon as might 
be after its formation. A State constitution was accordingly 
adopted by a convention in Missouri, in July, 1820, The fourth 
clause of the twenty-sixth section of the third article of this 
constitution, makes it the duty of the general assembly, among 
other things, ‘‘ to pass such laws as may be necessary to pre- 
vent free negroes and mulattoes from coming to and settling in 
this State, under any pretext whatever.”? This constitution was 
brought before Congress at its next session. The clause in 
question gave rise to considerable debate, which resulted in 
the passage of a resolution on March 2, 1821, that Missouri 
should be admitted into the Union, ‘‘ upon the fundamental 
condition, that the fourth clause of the twenty-sixth section of 
the third article of the constitution submitted on the part of said 
State to Congress, shall never be construed to authorize the 
passage of any law, and that no law shall be passed in con- 
formity thereto, by which any citizen, of either of the States in 
this Union, shall be excluded from the enjoyment of any of the 
privileges and immunities to which such citizen is entitled under 
the constitution of the United States: Provided that the legis- 
Jature of the said State, by a solemn public act, shall declare 
the assent of the said State to the said fundamental condition, 
and shall transmit to the President of the United States, on or 
before the fourth Monday in November next, an authentic copy 
of the said act; upon the receipt whereof, the President, by 
proclamation, shall announce the fact; whereupon, and without 
any further proceeding on the part of Congress, the admission 
of the said State into this Union shall be considered as com- 
plete.” 

‘This resolution of Congress is a deliberate and solemn 
declaration of that body, which then embraced distinguished 
lawyers and statesmen from all parts of our country, that there 
were free negroes and mulattoes in the United States who were 
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citizens, and as such entitled to the protection of the constitu- 
tion. 

‘ Our conclusion is, that all free people of color born in any 
State, are citizens of that State.’ 


The writer concludes from these premises that the statute of 
Connecticut in question is unconstitutional. It is apparent 
from the above opinion of the court and the remarks upon it, 
that the construction of the clause of the constitution of the 
United States, on which the case arises, is one of great import- 
ance, not merely in reference to free blacks, but also various 
other classes of persons, and that it is not without its difficul- 
ties. Independently of its bearing upon the condition of the 
colored population, it is a great constitutional question, worthy 
of all the discussion which seems likely to be bestowed upon it. 


Lieut. Randolph’s Case. The case of Lieut. Robert B. Ran- 
dolph is among the most important recent juridical proceedings. 
Lieut. Randolph was arrested on a warrant issued by the soli- 
citor of the treasury on the thirty-first of October last, under 
the act of the 15th of May, 1820, the second section of which 
provides that ‘if any collector of the revenue, receiver of the 
public money, or other officer, who shall have received the 
public money before it is paid into the treasury of the United 
States, shall fail to render his account and pay over the same, 
in the manner or within the time required by law,’ it shall be 
the duty of the comptroller to cause the amount to be stated, 
‘ exhibiting truly the amount due to the United States, and cer- 
tify the same to the agent of the treasury, who is authorized 
and required to issue a warrant of distress against such delin- 
quent officer and his sureties,’ &c. Laws of United States, 
Story’s Edition, vol. 3, p. 1791. 

Lieut. Randolph, having been arrested and imprisoned on 
this warrant by the marshal for the district of Virginia, was 
brought before Mr. Chief Justice Marshall and Mr. Justice 
Barbour. The case was argued by Mr. Robert C. Nicholas, 
on behalf of the United States, and by Messrs. B. W. Leigh 
and John Robertson, on the part of Lieut. Randolph. Both 
judges gave elaborate opinions on the case. The trial resulted 
inthe discharge of Lieut. Randolph from imprisonment, on 
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the ground that he did not come within the description of ‘ offi- 
cer,’ mentioned in the act; and also that his account with the 
government was not one coming within the description of cases 
in which this summary process by warrant was authorized by 
the act. 

The Richmond Compiler says that ‘the case was received by 
the crowd in attendance with the most evident delight. Even 
the respect for the court, and the veneration which is felt by 
every individual in the community for the distinguished indi- 
vidual who sits as the presiding judge, could not suppress an 
outward and noisy demonstration of the gratification of the 
audience.’ 

Unless the case shall be otherwise published in a form con- 
venient for the use of the profession, we propose to publish the 
opinions at length in a subsequent Jurist. 


Case of J. H. Pleasants. — Contempt.— Jurisdiction. The 
Richmond Inquirer says, the opinion of Judge Brockenbrough, 
recently pronounced in the case of Mr. Pleasants, has given 
general satisfaction. The following extracts will present the 
case and grounds of the opinion. 


‘The applicant is in custody of the marshal for the eastern 
district of Virginia; and has petitioned for, and obtained a 
Habeas Corpus, to relieve him from what he alleges to be an 
illegal detention. ‘The marshal has made a return to the writ, 
by which it appears that he arrested the petitioner under au- 
thority of an attachment issued from the Circuit Court of the 
District of Columbia, for the county of Alexandria, for a con- 
tempt by him committed, in not attending the said court as a 
witness, after being thereto legally summoned. The attach- 
ment itself, and the previous proceedings, together with an 
affidavit of the attorney for the District of Columbia, are an- 
nexed to the return. By these it appears, that the Grand Jury 
of that county have before them a bill of indictment, charging 
Robert B. Randolph and others with a conspiracy to commit an 
assault on the President of the United States in the said county, 
and that in the estimation of the said attorney, the said Plea- 
sants may be a material witness in the said prosecution. 

‘Many important subjects have been brought into view during 
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this discussion, of which I shall notice such as I shall deem 
necessary to enable me to form a correct opinion on the case. 
At the very threshold I am met with the objection, that the 
court cannot take cognizance of the case, because the arrest 
of which the applicant complains, has been made by virtue of 
process of a court of the United States, who alone can judge of 
the legality of the arrest. This is a delicate question, and is 
attended with difficulty. When I look to the Habeas Corpus 
act, I find that its provisions are very general and comprehen- 
sive. It declares, that whenever a person detained in custody 
(whether charged with a criminal offence or not) shall apply 
for a writ of Habeas Corpus ad subjiciendum, and shall show 
by affidavit or other evidence probable cause to believe that he 
is detained in custody without lawful authority, it shall be the 
duty of the court to award the writ. And the court before whom 
the prisoner shall be brought, shail proceed to inquire into the 
cause of his imprisonment, and shall either discharge him, ad- 
mit him to bail, or remand him into custody, as the law and 
evidence shall require. In every case in which there is a de- 
tention without lawful authority, the court may relieve the party 
detained. It would seem that, if the commitment be made by 
a court having jurisdiction to commit, this court ought not to 
discharge, althoughthe judgment of the committing court be 
erroneous. But, if it be made by a court having no jurisdic- 
tion, then the discharge may be made. 

‘ Without going into the controverted question of commitments 
made under unconstitutional, and therefore void laws, there 
may be cases in which under constitutional and valid laws a 
Circuit Court of the United States may exceed its commission. 
It may exercise powers which the law will not warrant. By 
such unwarranted jurisdiction, they may seriously encroach on 
the personal liberty of men whom the State courts are bound to 
protect. Would not the judges in such cases neglect their duty, 
if they failed to protect them? 

‘In the present case a foreign court, that is, a court sitting 
beyond the limits of Virginia, and alleged to have only a local 
jurisdiction, has sent its process beyond its own territory, and 
arrested an individual within the jurisdiction of this court. 
I find it to be a general principle, that the courts of one State 
or county cannot issue its process into another without the con- 
sent of that other; but the court of the county of Alexandria 
claims an exemption from that general principle, and undertakes 
to arrest a citizen within our jurisdiction. When that citizen 
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claims the protection of our own laws, surely it becomes a pro- 
per subject of investigation here, whether that court is bound by 
the general principle, or comes within the exemption which is 
claimed. I am of opinion that I ought to entertain jurisdiction 
of the case.’ 


Judge Martin, of South Carolina, died at Charleston, on the 
night of the 16th ult. He arrived there from Georgetown 
early in the evening, and complained of being chilled. A phy- 
sician was called in, who recommended some slight means of 
restoring warmth, not conceiving that there was the slightest 
danger. Judge Martin retired to rest, and spoke as late as 
twelve o’clock to a servant in an adjoining room. On endeav- 
oring to awake him the next morning, it was found that he did 
not answer the repeated calls made to summon him to break- 
fast, and on the alarm being given he was discovered a lifeless 
corpse in his bed. Judge Martin was for many years Clerk of 
the Senate of South Carolina, and afterwards became a mem- 
ber of the House of Representatives of the United States, 
which office he filled for several sessions. He was promoted 
to the bench in 1831, and as a Judge in the Court of Common 
Pleas, gave universal satisfaction for his impartiality and ability 
in the administration of the law, and his close attention to 
business. .Vews Pap. 


Law Institution of Harvard University. ‘The design of this 
Institution is to afford a complete course of legal education for 
gentlemen destined for the bar in the different parts of the United 
States, and also elementary instruction for gentlemen not des- 
tined for the bar, but yet desirous of qualifying themselves for 
public life or for commercial business. The various branches 
of public and constitutional law, the common law, and admiralty, 
maritime, and equity law, are taught, with occasional illustra- 
tions of foreign law. 

‘The School is under the immediate superintendence and 
direction of Mr. Greenleaf, Royall Professor of Law in the 
University. Mr. Justice Story, Dane Professor of Law in the 
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University, resides in Cambridge, and during the intervals of 
his judicial duties assists in its superintendence. The Royall 
Professor gives instruction in the Common Law, and all the 
other juridical studies. In every week during the term, there 
are at least six private lectures, and usually more; at which 
the students are examined in their respective studies, and oral 
explanations and illustrations are given by the Professors. The 
private lectures are on Mondays, Tuesdays, Wednesdays, 
Thursdays, and Fridays. Public written lectures are also oc- 
casionally delivered by the Professors upon the more important 
topics of jurisprudence. The academic year commences in the 
beginning of September. 

‘There are three terms and three vacations in the year, cor- 
responding with those of the undergraduates. 

‘ Students may generally be accommodated with rooms in the 
college buildings upon the same terms as undergraduates, and 
may, if they choose, board in commons as resident graduates, 
at the rate of $1,90 per week. The fees for instruction are 
$100 per annum, for which the students have the use of lecture 
rooms, the library, and the privilege of attending all the public 
lectures of the University gratis; with the opportunity for in- 
struction in the modern languages on the payment of $10 per 
annum for each language studied. Gentlemen, who are gradu- 
ates of a college, will complete their education in three years; 
those who are not graduates, in five years. Instruction, how- 
ever, will be given for stated periods, as may suit the conve- 
nience of students, but without subdividing any of the terms. 

‘No previous examination is necessary for admission; but 
every student will be expected to bring from his parents or 
friends a certificate of his good character and some general 
statement of his previous studies. Bonds are required for the 
payment of all dues to the college. 

‘Constant residence in Cambridge is not deemed indispensa- 
ble; it is sufficient if attendance is given at the regular hours 
prescribed for lectures, examinations, 

‘The students have the use of an extensive law library, and 
access to the general library of the University, containing more 
than thirty-five thousand volumes. They are furnished with all 
the books used as class books, except where they prefer to 
supply themselves, as they frequently will, for the purpose of 
making references and notes, with a view to future study and 


and study. 


practice. 
‘In addition to the course of reading, the students occasion- 
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ally write dissertations upon subjects of law. Once in every 
week a moot court is held before one of the Professors, at which 
in rotation four of the students argue some law case, which is 
previously given out, so that they may make suitable prepara- 
tion; and at the close of the arguments the Professor delivers 
his own opinion, commenting upon the doctrines maintained on 


each side. 
Course or Srupy. 


The books marked thus (*) compose the course which is 
completed in fwo years. The studies of gentlemen who remain 
longer in the School are pursued in the remaining books in the 
regular course, to which others are added from time to time, as 
far as the leisure and progress of the students may permit. The 





parallel course is prescribed chiefly for private reading. 


Regular Course. 


*Blackstone’s Commentaries. 
*Kent’s Commentaries. 
Wooddeson’s Lectures. 


Parallel Course. 


Sullivan’s Lectures. 

Hale’s Hist. of the Common Law. 
Reeves’s Hist. of the English Law. 
Hoffinan’s Legal Outlines. 


Law or Persona PROPERTY. 


*Chitty on Pleading. 
*Stephen on Pleading. 
*Chitty on Contracts. 
*Starkie on Evidence. 

*Long on Sales. 

Bingham on Infancy. 

Angell and Ames on Corporations. 
Williams on E-xecutors. 
Hammond on Parties. 

Angell on Limitations. 
Roper on Husband and Wife. 


Select titles in the Abridgments of 
Dane and Bacon. 

Collinson on Idiots and Lunatics. 

Shelford on Lunaties, &c. 

Hammond’s Visi Prius. 

Kyd on Awards. 

Reeve’s Domestic Relations. 


‘Roberts on the Statute of Frauds. 


Roper on Legacies. 

Gould’s System of Pleading. 
“tarkie on Slander. 

Saunder’s Reports, (Williams’ ed.) 
Select Cases in the Reports. 


CommerciaL AND Maritime Law. 


*Abbott on Shipping. 

*Bayley on Bills. 

*Paley on Agency. 

*Marshal on Insurance. 

*Story on Bailments. 

*Gow on Partnership. 

Theobald on Principal and Surety. 
Brown’s Admiralty Law. 


Phillips on Insurance. 
Benecke on Insurance, by Phillips. 
Stevens on Average, by Phillips. 
Livermore on Agency. 
Azuni’s Maritime Law. 

Fell on Gu.rantee. 

sacon’s Abridgment, tit. Merchant. 
Dane’s Abridgment, select titles. 
Pothier on Maritime Contracts. 
Collier on Partnership. 
Select Cases in the U. S. Courts. 
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Law or Rea Properry. 


Regular Course. Parallel Course. 

*Cruise’s Digest. Preston on Estates. 
Fearne on Remainders. Runnington on Ejectment. 
Powell on Mortgages, (Rand’s ed.) Powell on Devises. 
Sanders on Uses and Trusts. Angell on Water Courses. 
*Stearns on Real Actions. Woodfall’s Landlord and Tenant. 
Adams on Ejectment, by Tilling- Roscoe on Actions Respecting 

hast. Real Property. 
Sugden’s Vendors. Coke upon Littleton. 
Jackson on Real Actions. Dane’s Abridginent—Select titles. 


Hayes on Limitations in Devises. 
Select Cases in the Reports. 


Equity. 
Barton’s Suit in Equity. Fonblanque’s Equity. 
*Maddock’s Chancery. Redesdale’s Pleadings in Equity. 
*Cooper’s Pleadings. Beame’s Pleas in Equity. 
Jeremy’s Equity Jurisdiction. Hofiman’s Master in Chancery. 
Newland on Contracts in Equity. Blake’s Chancery. 
Eden on Injunctions. Select Cases in the Reports. 


Criminat Law. 


East’s Pleas of the Crown. Chitty’s Criminal Law. 
Russell on Crimes. Archbold’s Pleading and Evidence. 


Select Cases in the Reports. 
Civin Law. 


Gibbon’s Roman Empire, Ch. 44. Pothier on Obligations. 
Justinian’s Institutes. Domat’s Civil Law—Select titles. 
Brown’s Civil Law. 
Butler’s Hore Juridice. 
Ayliff’s Roman Law. 





Law or Nations. 


Marten’s Law of Nations. Ward’s Law of Nations. 
Rutheford’s Institutes. Vattel’s do. 
Wheaton on Captures. Bynkershoek’s Law of War. 


ConsTITUTIONAL Law. 


American Constitutions. The Federalist. 
*Story’s Commentaries on the Rawle on the Constitution. 
Constitution. Select Cases and Speeches. 
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Erratum in Angell and Ames on Corporations. In pp. 162, 
163, of this work, it is stated, that ‘ where the charter of a bank 
empowered the directors, for the lime being, to appoint a cashier 
and such other officers and servants under them, as should be 
necessary for executing the business of the corporation, it was 
decided by the Supreme Court of Maryland that the office and 
power of the cashier must cease with the office and power of his 
principals, the directors; and that inasmuch as they were of an- 
nual appointment, he must be;’ for which the case of the Union 
Bank of Maryland v. Ridgeley, 1 Harris & Gill, 398, is cited. 
It has been suggested to us that on turning to that case, the 
proposition above stated appears, p. 398, to be urged by Taney 
and Eichelbergher, counsel for the defendant, and is repeated 
by the chief justice, p. 432, as urged by them. The authors of 
the above work have inadvertently cited the proposition as a 
point decided by the court; this is an error; the decision of the 
court being that the time for which the cashier was appointed, 
and that during which his sureties continued responsible for 
him, did not expire with the period for which the directors who 
made the appointment were elected, but continued, notwithstand- 
ing another election of directors, during the period of the char- 
ter. This correction seems to be of sufficient importance to be 
inserted in the margin, by those who own the work, which 
being a very useful one, and in the hands of the greatest part 
of the profession, any error in it is the more material. 


Mr. Sumner’s Catalogue of the Law Library of Harvard Uni- 
versity. Mr. Charles Sumner has just prepared a catalogue of 
the law library of Harvard University, which is to be published 
in the course of a few days. In his preface to the catalogue 
Mr. Sumner gives some striking historical notices of the libra- 
ry; from which we thought of only extracting a few passages; 
but on looking at it for a selection, we can find nothing we are 
willing to omit. 


‘ Somewhat more than a century ago, Cotton Mather spoke of 
the Library of Harvard College as the “best furnished that 
could be shown any where in all the American regions,’’ and 
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described in an expressive way the satisfaction he felt, when he 
** had the honor to walk in it, making him think with pity upon 
princes ignorant of such felicity.” The Catalogue of the ¢i- 
brary of the University, published in 1723, enables us to see the 
extent of this collection, and what portion of it related to law. 
The whole number of volumes of the common law, in that Cata- 
logue, is seven. The saying of Dr. Gwyn to Judge Finch, of 
ship money memory, reported by Howell in his Familiar Letters, 
that, touching the authors of the common law, they may all be car- 
ried in a wheel-barrow, was never better verified. These volumes 
are Spelman’s Glossary (a work, by the way, of doubtful place 
in the wheel-barrow), Pulton’s Collection of Statutes, Keble’s 
Statutes, Coke’s First and Second Institutes, and a couple of 
volumes of the Year Books. In civil and canon law, the Li- 
brary was, of course, better supplied. It contained several 
valuable works, in both those laws, which it needs at the present 
day. 

‘ Perhaps the growth of the University may not be more strik- 
ingly indicated by any feature in its history, than by a contrast 
of the above meagre list of law books, the accidental or intru- 
sive companions of the full company of Divinity and Church 
history, with the present rich and extensive collection. Since 
the time of the above Catalogue a new department of education 
has been called into existence. The law, which was then hardly 
known as a study in the Province, has been admitted ‘* within 
the pomeria of University learning,” to an enjoyment of full 
communion with those other liberal pursuits, which have pos- 
sessed this distinction for a time, whereof the memory of man 
runneth not tothe contrary. The handful of volumes, probably, 
in Sir Michael Foster’s phrase, ‘‘ the rummage ” of some col- 
lection of more favorite works, like the few grains of wheat that 
Robinson Crusoe shook from his bag on his desert island, and 
which produced such abundant harvests, has now swelled to a 
Library surpassing that of the University, for many years after 
Cotton Mather “had the honor to walk in it.” 

‘ Those benefactors of our Alma Mater, who endeavored, by 
prompt and generous aid, to repair the untimely loss occasioned 
by the fire of 1764, which destroyed the literary accumulation 
of upwards of a century, were more mindful of the department 
of law, than the early founders of the University. From their 
gifts the present collection takes its first rise. Conspicuous, 
among these benefactors, stands the name of the second Thomas 
Hollis of Lincoln’s Inn, so remarkable for the singular and active 
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philanthropy which belonged to his family. This gentleman, 
with a charity as universal as human want, overstepped all the 
his urances of distance and difference of religious faith, that he 
might help in the restoration of the Library. His devotion to 
this object is modestly expressed in his answer to a letter, from 
a Committee of citizens of Boston, soliciting his interposition 
for the withdrawal of the King’s troops; wherein he says, ‘* So 
ordinary a person am I, and so very a Whig, that I do not ap- 
prehend I can be of other use to the people of New England, 
than to send them a few books occasionally for their College.” 
Mr. Peirce has called him the father of Harvard College Li- 
brary. It may not be superfluous to add, though the less is con- 
tained in the greater, that he may also be called the father of 
the Law Library. 

‘ Some of the most valuable works now belonging to the Li- 
brary were the gift of Hollis. Such as related to the British 
Constitution or the progress of liberty, of which he ever boasted 
himself a lover, he exerted himself particularly to procure. 
** Books of government I have delighted most to send; for, if 
government goes right, all goes right;” says he, in one of his 
letters to President Holyoke. The Library is indebted to him 
for many choice works of Civil Law, suchas the Corpus Juris Civ- 
ilis, the Codex Theodosianus, Brissonius, Voet, Zoesius, Domat, 
and Meerman’s Thesaurus. When we consider the jealousy, 
with which the civil law has ever been regarded in England, 
and the indifferent acquaintance with its merits possessed by the 
highest lawyers there, we cannot but recognize in the presenta- 
tion of the above books, an additional proof of the enlarged 
liberality and intelligence of the donor. 

‘The works given by Hollis, besides being select editions, 
are distinguished for their costly bindings, marked by embiem- 
atical decorations, expressive of his opinion of their different 
merits. Such is the fidelity of these bind ngs, which he was 
accustomed himself to oversee, that, after the lapse of more than 
half a century, they continue, in his own quaint language, 
‘drawing notice with preservation on many excellent books, 
or curious, which it is probable would else have passed unheeded 
and neglected.” On the blank leaves of many of these books, 
are written short notices, often expressive, like the decorations 
on the covers, of the donor’s opinion oftheir merits, and curiously 
illustrative of his character and general turn of mind. These 
are in his own handwriting, which is unusually fair and full, 
and would seem little to require the apology, which occurs in 
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one of his letters, couched in the language of an accomplished 
bachelor, —‘‘ Pray excuse a scrawl, though I seldom write 
otherwise except to women.” 

‘In a fine copy of Bracton is written; ‘* T. H. was glad to 
give a guinea unbound for this copy; yet hopes to see, before 
it is long, all our antient and noble Law Writers re-printed.” In 
a copy of the first edition of Barrington’s Observations on the 
Statutes, which was first published anonymously, is written; 
** By Mr. Barrington, Brother to Lord Viscount Barrington. 
A Lawyer by profession. A respectable Gentleman,” In 
Pettingal’s Enquiry into the Use of Juries among the Greeks and 
Romans, is written a favorite sentiment from Thucydides; 
‘* Felicity is Freedom, and Freedom is Magnanimity.”’ In that 
rare work, Coder Legum Antiguarum, by Lindenbrogius, is the 
following interesting notice, containing a slight commentary 
upon the times; ‘“ These old books are become very scarce. 
Three years have passed before this copy, a fine one, could be 
obtained. And when the old books do appear, they are usually 
purchased for abroad, the times at home leading rather to 
Pleasure and Ambition than to Literary and Ingenious Pur- 
suits. Ap. 14, 1769.” In the curious work of Prynne, entitled 
a Chronological Vindication, Sc. of the King’s Supreme Ecclesi- 
astical Jurisdiction, illustrative of church and constitutional 
history, Hollis writes as follows; ‘‘ It has been thought proper 
to bind this copy of a very curious and scarce work, in siz vols. 
for the convenience of the ingenuous Students of Harvard Col- 
lege, at Cambridge, in New England, who shall consult it. The 
copy was complete in three tomes, when purchased a few years 
ago, but was mutilated afterwards shamefully, ina manner not so 
proper to relate, and the scarce part of the scarcer tome, from p. 
848, to p. 993 stolen! Palmal, Oct. 1, 1769.’ On another leafis 
written; ‘‘ It is supposed that there are not six complete copies 
of this valuable book, at this time in Britain.” We learn from 
the Catalogue of the Harleian Library, that most of the printed 
copies of the two first volumes of the above work were con- 
sumed by the fire of London in 1666, not above seventy being 
rescued from the flames; which rendered them so scarce, that 
a complete set has been sold for thirty pounds. 

* After Hollis, I find but one name to which the Law Library 
is particularly indebted, before coming to that of Gore. John 
Gardiner, Esq., well known in the politics of Massachusetts 
shortly after the Revolution, the father of the late Rev. Dr. 
Gardiner of Boston, appears in 1787 as the donor of Registrum 
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Brevium, Retorna Brevium, Britton, and several other ancient 
books of the law, also of Taylor’s Civil Law, a present to him 
from Dr. Parr, and having, attached to the inside of the cover, 
a friendly note in the handwriting of this distinguished scholar, 
which accompanied the volume. Shortly after the establishment 
of the present Law School, in 1817, the Hon. Christopher Gore 
gave to the College, for the use of the Students of Law, the 
greater part of his valuable Law Library; comprising a large 
number of rare old books. Many of these present the most 
interesting associations, not only from having belonged to Mr. 
Gore, and from containing his autograph signature, but also 
from having passed through the hands of Robert Auchmuty, 
Jeremy Gridley, James Otis, and Samuel Sewall. In some of 
these books may be found all these distinguished names, The 
Law Library is also indebted to Governor Gore, for two MS. 
volumes, containing opinions involving some interesting dis- 
cussions of Prize law, filed by the Commissioners, of whom he 
was one, acting under the 7th Article of the Treaty of 1794, 
between the United States and Great Britain, commonly called 
Jay’s Treaty, for the settlement of the claims of American citi- 
zens on account of captures by British cruisers. 

‘In 1829, the Hon. Nathan Dane, of Beverly, established a 
new Professorship of Law in the University. Under his ample 
benefaction this department assumed new life. To satisfy its 
increased wants, and to furnish the many, who repair hither for 
instruction in the law, all the facilities which books can afford, 
the Corporation of the College, soon after the appointment of 
the Hon. Joseph Story to the Dane Professorship, purchased 
the extensive Law Library, which he had been collecting during 
his whole professional life. The character of this distinguished 
jurist is a sufficient surety of the judgment with which this col- 
lection was formed. Other additions have since been made, by 
a purchase of the latest American reports, and by importations 
of the latest English reports and treatises, and also, of some of 
the elegant works of the late French jurists. While writing 
this page, information has been received of a splendid be- 
quest by the late Samuel Livermore, Esq., of New Orleans, 
(the able author of the Treatise on the Law of Principal and 
Agent, and of the Dissertations on the Contrariety of Laws,) of 
his entire library of works on the Roman, Spanish and French 
Law. 

‘The Law Library is kept, for the most part, in Dane Law 
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College, the spacious building recently erected for the accom- 
modation of the Law Department, and called after the honored 
name, from whose bounty it was chiefly built. It may be men- 
tioned as an advantage, second only to that derived from the 
admirable instruction in this department, that students have 
free access to a Library of such value and extent.’ 


To subscribers to the Jurist. Should any of our professional brethren 
complain of the present number of the Jurist as being swollen to 
unreasonable dimensions, we promise them alleviation in the next, 
which will belong to the same volume; the present one being much 
more than we promised, and somewhat more than we propose, on an 
average, to perform. 
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Brief Exposition of the Constitution of the United States, with an 
Appendix, containing the Declaration of Independence and the Arti- 
cles of Confederation. By James Bayard. Philadelphia. Hogan & 
Thompson. pp. 166. 

Outlines of the Constitutional Jurisprudence of the United States ; 
designed as a Text Book for Lectures, as a Class Book for Academies 
and Common Schools, and as a Manual for Popular Use. By William 
Alexander Duer, L. L. D. President of Columbia College in the City 
of New York. New York. Collins & Hannay. 1833. 

A Catalogue of the Law Library of Harvard University. 

A Digest of the Laws of Alabama, containing all the Statutes of a 
public and general nature in force at the close of the session of the 
General Assembly in January, 1833; to which is prefixed the Decla- 
ration of Independence, the Constitution of the United States, the act 
to enable the people of Alabama to form a Constitution and State Go- 
vernment, &c. and the Constitution of Alabama, with an Appendix 
and copious Index. Compiled under the authority of the General 
Assembly. By John G. Aikin. Philadelphia. Alexander Towar. 
1833. pp. 621. 

Condensed Reports of Cases in the Supreme Court of the United 
States. Vol. 5. Edited by Richard Peters. From February term, 
1821, to February term, 1824, inclusive. Philadelphia. Desilver, jr. 
& Thomas. pp. 360, 

Reports of Cases argued and adjudged in the Supreme Court of the 
United States, January term, 1833. By Richard Peters. Vol. VII. 
Philadelphia. Desilver, jr. & Thomas. 1833. pp. 727. 

Reports of Cases argued and determined in the Supreme Court of 
the State of Illinois. December term, 1832. Vandalia. Grener & 
Sherman. 1833. pp. 62. 

Remarks and Statements showing the operation of the old and new 
rules in reference to deducting the one third for difference between 
new and old in the adjustment of Marine Losses, before or after de- 
ducting the proceeds of the old materials. By an Insurer. Boston. 
Press of the Boston Daily Atlas. 1233. 

Opinion of the Supreme Court of Massachusetts in the Case of 
William Eager v. The Atlas Insurance Company, with Remarks 
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thereon. By an Underwriter. Boston. John H. Eastburn, Printer. 
1833. 

A Review Reviewed. Pittsburgh. 1833. [This is a review of the 
article in No. 19, of the American Jurist and Law Magazine, for July, 
1833, on the second volume of the Pennsylvania, and 3d volume of 
Rawle’s Reports; the same article which is examined in the present 
number of the Jurist.] 


ENGLISH. 


A Practical Treatise upon the Law of Evidence and Digest of 
Proofs in Civil and Criminal Proceedings. Second Edition, with 
considerable additions and alterations. By Thomas Starkie, Esq. of 
the Inner Temple, Barrister at Law, Downing Professor of the Com- 
mon Law in the University of Cambridge. In 2 vols. royal 8vo. price 
£3 10s. in boards. 

A Practical Treatise on the Law of Window Lights. By Hum- 
phrey W. Woolrych, of the Inner Temple, Barrister at Law. In 
12mo. Price 3s. in boards. 

Observations illustrating the excellence of Real Property Law of 
England. In 12mo. price 4s. 6d. in boards. 

The Book of Rights; or Constitutional Acts and Parliamentary Pro- 
ceedings affecting Civil and Religious Liberty in England from Magna 
Charta to the Present Time; Historically arranged, with Notes and 
Observations. By Edgar Taylor, F. R. S. In 12mo. price 6s. 6d. 
in boards. 

‘The object of this book is to supply within a convenient compass 
many documents which are of the greatest value to English history, 
but must hitherto have been sought for in bulky volumes not very ac- 
cessible to the general reader.’ The author, an able and enlightened 
antiquarian, says the London Law Magazine, has fully attained this 
object and produced a very valuable book. They particularly recom- 
mend it to their foreign friends who have commissioned them to pro- 
cure publications of the sort, 

Law of Usury and Annuities, by F. Plowden. Price 12s. in boards. 

Roscoe’s Law of Bills of Exchange, 15s. boards. 


IN THE PRESS. 


P. H. Nicklin & T. Johnson have in the press the second volume 
of a Treatise on Insurance, by Willard Phillips. 

Judge Story’s new work on the Conflict of Laws is in the press, 
and will very shortly be published. 





